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ABSTRACT 

Marriage is traditionally recognized as the foundation of the 
Indian Society and the family is the fundamental unit of the social 
organisation. A stable family environment not only benefits society as 
a whole, but it is essential for the well being and happiness of the 
individual. With the pressure of a mobile society upon individuals 
living in a developing country such as India, the basic unit, the family 
is undergoing stress and change. The numbers of broken homes and one- 
parent families is increasing. With the social change comes the problem 
of providing suitable legislations to assist those in need who face diffi- 
cult adjustments to modes of life to which they are unaccustomed. Public 
interest in Marriage and Divorce law and practice has developed markedly 
in India in the recent years and the opinion has grown that these laws 


have become inadequate to meet the needs of modern society. 


The purpose of this thesis is to attempt to determine the extent of 
problems faced by Indian society and to seek solutions for some problems 
by way of law reforms. For this purpose, a comparative study of the 
Hindu and Canadian law has been made and a series of recommendations 


arising from the study have been incorporated in the body of the text. 


The experience of the West, more specifically that of Canada was 
studied with a view to suggest modification in Hindu law with reference 
to the law of Marriage and Divorce. At the outset the question arises: 


In what way is the experience of the West material and useful? 


The impact of Westernization in India may be said to have 
commenced from the middle of the 19th Century when the administration of 
the East India Company gave way to the Imperial Administration. There 


was a steady stream of Westernization of the laws in all fields excepting 
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Family Law. Though the British administration adopted an attitude of 
non-interference in the personal laws of the peoples of India, the 
process of interactions with the Western culture and ideas, which were 
individualistic in character, -nevertheless left their mark. These 
influences weakened the traditional controls of the families to a large 
extent and subjected them to the impact of social conditions of the 


West, though varying in their extent and results. 


The study is divided into two parts: one dealing with the laws of 
marriage and the other with divorce. The details of the Hindu law are 
complicated and their contemporary context is set out in Chapter I and 
V with reference to some other personal laws prevalent in India. Chapter 
II and III are devoted to Contracts to Marry and Contract of Marriage. 
Chapter IV deals with Annulment. The grounds and bars of Divorce are 
set out in Chapter VI and VII. Chapter VIII further discusses the 
effect of Divorce and other Matrimonial Reliefs. Chapter IX gives a 
brief outline of the laws of Quebec, and a series of recommendations that 
arise out of the study are set out in the various Chapters and in the 


last Chapter. 
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CHAPTER ONE 
HISTORY OF THE LAW RELATING TO MARRIAGE 


India today is a vast country with a population of five hundred and 
fifty million people and thus one finds unity amidst diversity. It is 
inhabited by various social, religious and cultural groups professing 
different creeds, faiths and beliefs and following a distinctive pattern 
of life of their own. Wherever the laws of India admit the operation of a 
personal law, the rights and obligations of a Hindu are determined by Hindu 
Law. This is his traditional law, sometimes called the law of his religion, 
and it is subject to the exception that any part of that law may be modified 
or abrogated by statute. Hindu Law has the most ancient pedigree of any 
known system of nenieoraioawed— Hindu Law during the seventies of the 
last century was in a state of arrested progress in which no voices were 
heard unless they came from the tomb. It has now shown an amazing adapta- 
bility to modern conditions. In fact there is no department of Hindu Law 
in which progress is not visible. Distinguished judges, Indian and 
European, both in India and on the privy council, have during a century, 
notwithstanding occasional set-backs and cross-currents, helped to develop 


Hindu Law to suit the new and complex needs of a highly progressive society. 


[A] THE LAW BEFORE THE CODIFICATION 
(i) General 


Law as understood by the Hindu is a branch of Pherae Its ancient 


al 

Muilay) “pindy aw. (Bombay) X13. ed. — 1966)rat p. 1. 
2 

Mayne: ''Hindu Law and Usage", (Madras) (11 ed. - 1953) Preface IX. 
3 


Means the aggregate of duties and obligations, religious, moral, social 
and legal. 
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frameworth is the law of the Sonne It was an Article of belief with 
the ancient Hindu that his law was Revelation, immutable and external. 
Shruti was accepted as the original utterings of the great Power. The 
Shrutis though accepted as precepts emanating from that source were 
couched in the words of the Rishis or sages of antiquity who saw or 
received the revelations and proclaimed their aseeit lee Gg? According 
to the needs and progress of Hindu society, new customs evolved and were 
recognized in Smritis and were incorporated into law. Thus the law was 
amended by great sages like Manu, Yajnavalkya and others but these men 
attempted to support their amendments with the text of Shruti in order to 
derive sanction from divine authority. The Smriti of Yajnavalkya gives 
a list of twenty sages as law givers. They are as follows: Manu, Atri, 
Vishnu, Harita, Yajnavalkya, Usanas Angiras, Yama, Apastamba, Samvarta, 
Katyayana, Bhrispati, Parasara, Vyas, Sankha, Likhita, Daksha, Gautama, 
Satatapa, and Vasishtha. These are the propounders of Dharam geuegeae” 
Little is known of these authors and it is impossible to ascertain when 
they lived. While professing to interpret the law laid down in the 
Smritis they introduced changes to harmonize the law with the usages of 


those governed. 


4 
Text embcdying traditional (legal) learning. 


5 
Milla: S\hindi haw. supra note lat p. 05. 


Science of Dharma, jurisprudence; they are generally works written in 
verse prose or in mixed prose and verses. 


7. 
Atmaram Vs Bajirao, (1935) 62 1.A. 139. 
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(ii) Hindu Marriage - a Sacrament 


The origin of marriage amongst ancient people in India is a matter 
for the science of anthropology. From the very commencement of the early 
ages marriage was a well established institution and the ideal of marriage 
was very high. The Hindu law was blended with religion and ethics and 
puts emphasis on the development of inner self of an individual rather 
than on things ae Sea On account of this feeling Hindus regarded 
marriage as a sacrament and not a contract. Hence the gift of the daughter 
to a suitable person was considered as a sacred duty enjoined upon father, 
which if duly performed, conferred upon him great spiritual benefits. 
Similarly it was deemed necessary to beget a son from lawful wedlock as 
the son alone could save the father from hell after his death. Thus the 
notion that marriage was an invisible sacred tie and union of flesh with 
flesh and bone with bones grew from the sacramental aspect of marriage. 
Marriage being a spiritual union of man and woman needed no registration 
and was not considered like the partnership of a joint business firm with 


, ‘ . al 
an Opportunity of separating under circumstances. 
(iii) Family Ideal 
Since the sacredness of the marriage tie was repeatedly declared, 


the family ideal was decidedly high and it was often realized. The wife on 


her marriage was at once given an honoured position in the house. She 


B.S. Sinha: ''The Hindu Marriage Act 1955: An Experiment in Social 
lecielacion .. (1968) e5.0.D. Vol. 3, at po Zo. 


9 
lehaie wy. Basant Kumar) Singh, (L90L) 1sL.R. 28 Cal. 75. 
10 
PORK. Acharya: “Glories of Indian on Indian Culture and Civilization’. 


(Bombay) (1962) at p. 3. 
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was associated in all the regligious offerings and rituals with her 
husband. As the old writers put Gees 


"a woman is half her husband and completes 
him.” (Ardhangini) 


12 
Manu exhorted men to honour and respect women. In his words: 


"Women must be honoured and adorned by their 

fathers, brothers, husbands who desire their 

own welfare. Where women are honoured, there 
the Gods are pleased; but where they are not 

honoured, no sacred rite yields rewards." 


In the words of Yajnavalkya, > 


"The husband receives his wife from the 
gods; he must always support her while 
she ae faithiul.' 


Disputes between husband and wife were not allowed to be litigated either 
in customary tribunals or in the king's court. Neither bailment nor 
contracting of debt, neither bearing testimony for one another nor 


partition of property was allowed between them. In the words of 


Ejuelse 


"Settling disputes in courts is unworthy. 

It should be resolved by the elders according 
to custom and usage because it is a family 
matter and should be decided in family 
otherwise there would be a loss of prestige 
for the family.” 


Intermarriage between persons of different castes was not uncommon in 


8) 
Vedic Index, I, 484-6. 
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This passage is" quoted™ in Av IR. (1946) 25°-Pats— 58. 
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Mbiid <atip. 363% 
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Yajunavabkya, 11, 252% 
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the earlier period, but as the caste system hardened, the restrictions 


increased. 


The desire for male offspring in particular was very natural in all 
early societies. Male issue was prized both for the performance of funeral 
rites and for the continuance of the family. In the words of Manu: 

"Endless are the worlds of those who have 
sons. There is no place for man who is 
destitute of male offspring. May our 
enemies be desitute of male offspring." 


But a son of the body did not become a legitimate son if he was born of a 


wife of an unequal class. 


Monogamy has been the rule through the early ages though it changed 
for some time in the later period. But the wife who was first wedded was 
? : 16 
alone the wife in the fullest sense. Apastamba says: 
"Tf a man has a wife, who is willing and 
able to perform the religious duties and 
who bears sons, he shall not take a 
second wife." 
Another set of text lays down special grounds which justified a husband 
in taking a second wife. It was only when a wife was barren, diseased, 
or vicious, that she could be superceded and a second marriage was valid. 
A peculiar sanctity, however, seems to have been attributed to the first 


marriage, as being that which was contracted from a sense of duty, and 


not merely for personal gratification. 


Remarriage of widows was permitted in the early ages, (though later 


AS: 
Manu, [V5 368.37. 
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Apastambha,, Li, 128 713. 
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on the system of batin’ sauce into existence). This seems originally to 
have taken the form of the marriage of the widow to the brother of her 
deceased husband or near kinsman in order to produce children. Manu dis- 
approved of divorce and remarriage. In his words: 

"The husband is declared to be one with his 


Wife. Neither by sale nor by repudiation 
is a wife released from her husband. Once 


only a maiden is given in marriage." 


Infant marriages were common enough in all castes and in all parts of 
India. While in Vedic times, adult marriage appears to be common, in the 
later periods child marriage so far as the bride was concerned, became 
normal; but the husband was as before an adult generally. Girls were 
married between the ages of 8 and 12 years. The marriage of Hindu children 
was therefore the result of an arrangement between the parents and the 


F 5 Pees 1 
children themselves exercised no volition. 9 


As the great and primary object of marriage was the procuring of male 
issue, physical capacity was an essential requisite. Promise to marry an 


idiot or a lunatic was not binding. 


There was no rule of Hindu law which required as an essential condition 
of a valid Hindu marriage that the bride should be a virgin. If a Hindu 
married with due formalities a girl who was not a virgin and whom he knew 


not to be a virgin, he himself having had an irregular connection with her 


C7 

The widow was burned alive on her husband's funeral fire. 
18 

Matt, Ln 4D 47 
19 


Purshotamdas v. Purshotamdas (1897) AIR 21 [Bom], 23. 
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before marriage, he is not entitled to repudiate the marriage subsequently 
on. thersround of lack of virginity of,the bride.at, the,time of the 
iaweereer as But it is submitted that the standard of morality was very 
high. The chastity of the women of all the castes was to be protected and 


respected. 


Thus, it is noted that marriage in the ancient time was necessarily 
the basis of social organization and the foundation of important legal 
rights and obligations, Marriage was treated as a Samskara or a 
Sacrament. It was the last of the ten sacraments, enjoined by the Hindu 


religion for regeneration of men. 
(iv) Hindu Law under the British Rule 


The first step towards the ascertainment of the Hindu law during the 
British rule was taken by Warren Hagen, A wrong notion appears to 
have gone abroad that the Hindus did not have any definite system of laws, 
and that whatever laws they had were all mixed up with superstitions and 
nothing else. Hastings was anxious to remove this misapprehension from 
the minds of the people. Also with a view to giving confidence to the 
people, to make it possible for the English judges in India to have some 
knowledge of the two ancient systems of law so as to better enable the 
courts to decide cases with certainty and despatch, to guide the decisions 
of the several courts, and to preclude arbitrary and partial decisions, 


Hastings projected the compilation of a code of Hindu Law, in English 
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language with the best authority obtainable. Ten of the most learned 

Pandits were invited. The most authentic books on the Hindu law both 

ancient and modern were collected. The original text of the Hindu code 

was prepared in Sanskrit language. This text was then translated into 

Persian language, from which an English version was prepared by Nathaniel 
a2 


Brassey Halheid. 


Zz 
Warren Hastings once said: - 


"The writers of Indian philosophy will 
survive when British denomination of 
India shall long have ceased to exist, 
and when the sources which yield wealth 
and power will be lost to remembrance." 

The quality of these works compiled under the patronage of Warren 
Hastings was not rated very high. In 1794, Justice Jones of the Calcutta 
Supreme Court, a great linguist who had an intimate knowledge of 13, and 
a fair knowledge of 28 languages, published his 'Institutes of the Hindu 
Law'' or "The Ordinance of Manu". In the meantime, a digest of the Hindu 
Law was in the course of preparation. Jones could not see the completion 
of this work as he died early. The Digest of the Hindu Law, projected by 


him, was prepared after his death by Pandit Jagannath which was later 


translated into English by Colebrooke. 


While the value of these re-statements in English was great, the real 
work of ascertaining and definitizing these systems was performed by the 


courts, especially the Privy Council. Now the choice arose; should the 


Ze 
M.P. Jain: “Indian Legal History" (2nd - 1966) (Bombay) at p. 701. 
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A. Gledhill: "The British Commonwealth" (2nd ed. - 1964) (Stevens) 
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court attempt to find out the meaning of the Smritis or should it rely 

upon the interpretation given to the relevant Smritis by a recognized 

commentator whose book was commonly resorted to by the local Pandits. 
: : : : 24 

The Privy Council emphasized that the duty of a judge 


"is not so much to inquire whether a 
disrupted doctrine is fairly deducible 
from the earliest authorities as to 
ascertain whether it has been received 
by the particular school which governs 
the district with which he has to deal 
and has there been sanctioned by usage." 


2 
In another case : it was definitely laid down that 


"In the event of a conflict between the 
ancient text writers and the commentators 
the opinion of the latter must be accepted." 


[B] CAUSES AND THE HISTORY OF CODIFICATION 


The Hindu Family fawhe which till recently remained largely static 
grew abruptly after the independence. In order to introduce reform in 
the Hindu society many important legislations have been brought on the 
Statute Book. This thesis will attempt to make a comparison between the 
Hindu Law and the Canadian Law and to suggest necessary and appropriate 


reforms in the Hindu Law. 
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Collector of Madura v. Moottoo Ramalinga (1868) 12 M.I.A. 397. 
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Bhagwan Singh v. Bhagwan Singh, (1899) 26 I.A. 153; 
See also Atmaram Abhimanji v. Bajirao, (1935) 62 I.A. 139. 


26 
See (1956) 53 B.L.R. 82, '"'Gajendragadkar's view on Hindu code". He 
observed (p. 106) during the British rule Hindu Law tended to be static 
and by reason of the infirmity from which the court suffered its 
further growth was inevitably arrested. 
See also D. Ky Lipstein:, “Indian Yearbook of International Afiairs’ , 
(1957) (Vol. VI - Bombay) at p. 293: The writer observed "British 
legislation was also to adapt Hindu Law to modern conditions, having 
regard to the reluctance of the British authorities to interfere in 
matters of personal law. Thus the respect for the customs and the feelings 
of population may well have retarded the development in India. 
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Although the reformist movement was generated by a powerful minority 
of Hindus, yet it became successful in its efforts to remodel Hindu 
society on modern lines. The idea to bring social reconstruction gained 
momentum due to many factors. The supporters of the social reform move- 
ment were convinced that Hindu Society cannot survive in its old form 
because of the lessening hold of religion on its members, increase in 
materialism and individualism, force of new ideas of social equality and 

P ; ee P Z oe 
necessity to save Hindu Law from religion and archaism. Smritis 
according to them was necessary as it emphasized the essentials of Hindu 

; ; Pas 28 
Society and could be moulded to meet the changing conditions of India. 
While expressing the need of progressive adjustments and suitable 
wrote as follows: 


modifications da vatneaccl ene 


"All social laws must be based on secular, 
rational and scientific considerations. The 


test must always be the 
"Dharma’ in its secular 
social institutions and 
inevitably the rational 


test of social value. 
sense aims at stabling 
human relations and 
test of social utility 


and the compelling considerations of social 
equality must be allowed their full sway in 
moulding the structure of Hindu Law today. 

The basis of Hindu Law derived from the proud 
inheritance of Hindu culture, history and 
traditions would naturally be respected but it 
would be an idle attempt to build the structure 
of today's Hindu Law on the text of "Manu" or 
"Yajnavalkya". The legislatures of today must 
bring about such changes and modifications in 
Hindu Law as would bring it in conformity with 
the best necessities of the present times and 


ZF 


B.S. Sinha, “The Hindu Marriage Act 1955: An Experiment in Social 
Wesislatiom.. (1960) 16 5.C.D.. dt. 23. 


28 
Dr. Radha Krishnan, the second President of India's forward in P.N. 
Pravin. st Hind social Oreanizalion: , 

tA) 


Deolalkar: "The Hindu Marriage Act 1955" (Allahabad) (2nd ed. - 1964) 
Forward. 


-svom mrotex {sis0a siz to e1strogque ait 2103981 yaad 04 ub maamin 
mrot blo e4i ot svivive tonnes ¢3sroo2 abeet 6:13. baomivnos stew Jnsw 
of seso1ont ,exodmem est no nokgiies io eal i ad std t0 seunssd 

bos yititisups Istooe to esabt wom to s57102 Pr nr bos. maiisiistea , 

atiiymne a mabetais bre sotgtis: mort wel ubntfl svae 03 Y3ieesosn 


ubatH Jo alsiszaseas ofd3 bostasdqms ti es y1séesoan asw msds 03 gakbreoss 


~ ; - 
Baath jo anorsttbnos guignsds sit ts9m 03 bebluom od bluop bas ytoko08 


olduitua bra etnsmientbs svteestgotq Yo boon edd grkeusigxs SikdW 


:ewollot 25 Sijorw °S -sllbegatbaated anoleattt bom 


.islysoe no beasd od taum ewel DPetsoe Lia" 
sdT .anotjatobtenos s2ttidnsice bas Issokiss 
-sulav [gtoo2z jo 3343 sit od avewis teum dea = 
ackidsja js amte sens¢ iaslunse ett ob 'sipvedd" mia 
brs etoiteflax oem bas anotsuvittent nod 
yiatiItau fsfo0n to jest Isnoltsy sdz yidstivent 
[sisca lo eaobjsishtenes guilfequmos ed? bhs 
ru oe {fut xted> bowolls sd teum yikTeups 
-vebot wid wbath to sxujsurte pd beee as 
buorq sf% mov? bovivwsb wad ubntf do atesd odT 
brs ytosaiit ,svuilus ubotH to oonbsireriot 
3 ind bypoogest ad yilsreten bluow eaoktEbazd 7 
SiuIAUI32 at bliud o3 Jqmedis sfibt as od bruow 
to, “uns” lo 3x33 odd oo wet ubnttt #'ysbhor to 
Teva mane to astutetatee! edt . syilsvaafs? 
it anotiesitibom bas esxmeis shane guods ynft 


diiw yitmroines At at -garrd ‘bluow BB 1 
bos 2amt4 3n9as3q edt to aie sd outa 


would receive the whole-hearted approval of 
enlightened social conscience amongst the 
Bante 4 ee yee 


It was due to this urge that reform was needed and attempts were 


seg, 


required to be made to put Hindu Law on more rational basis so that all 


Hindus are closely knit into one brotherhood of equals and are governed 


by one law irrespective of difference in case, creed and sex. Mr. 
Iyenger, who edited Mayne's "Hindu Law and Usage", Sadan 


"While many parts of Hindu Law require reform 
and legislation may be welcome, it is 
essential that Hindu Law should be in a form 
readily accessible to the Indian ministers, 
politicians, legislators, the press and the 
public. A codification of Hindu Law of 
property and succession is very desirable. 

In future, the legislators will be frequently 
called upon to consider measures of reform. 
And any legislation will be most unsatisfactory 
if reform is undertaken at one point without 
envisaging its consequence throughout the 
whole field of Hindu law. The time has 
certainly come to cheapen the ascertainment 
of law to make it, afr only in its broad out— 
line, a common possession of all literate 
citizens and to minimize the inconvenience 
and complications of a personal law, inter- 
mixed as it is with local or family customs 
which have long outlived the needs of an 
earlier day, by the enactment of a code of 
Hindu Law applicable to the whole of Hindu 
indjas 


Thus, some of the main motives for recourse to the codifications 
Hindu Law are as follows: 
(1) Features of the existing law which recognized 


the institution of caste were inconsistent with 
the democratization of the country and were 


30 
(Madras) (llth ed. - 1953) Preface. 
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therefore to be abolished. 


(2) For the same reason, rules of law which placed 
women at a disadvantage as compared with men 
were to be abolished. 


(3) Certain topics of law suffered from uncertainty 
and a scandulous disharmony of decision between 
various (and numerous) high courts, and an 
opportunity to render certain which was uncertain 
or anomalous would be welcomed; and 

(4) Finally any amendment which would tend to remove 
the many and striking distinctions between Hindus, 
and which would appear to render them a more 
homogeneous and unified people (even if only on 
paper), would be of great political as well as 


psychological value, and would on that account 
have an independent justification.31! 


The name 'Hindu Code Bill' which was the subject matter of the 
codification is now obsolete since the projected code was broken up for 
ease of treatment and was introduced Bill by Bill into the Indian 
Parliament. But the old name which originates from 1941 sticks and it is 
as such that the public knows of the OEE Ee After the passing of 
the Hindu Women's Right to Property Act 1937, the Government of India 
by its resolution dated 25th January, 1941, appointed a committee, which 


is known as the Rau Committee, with the following terms of reference: 


(a) To examine the Hindu Women's Right to Property 
Act, and to suggest such amendments to the 
Act as would 


(1) tesolve the "doubt fell tas Eo construction 


oul 

Panikar: "Hindu Society at Cross Road", (Asia) (1961) at p. 138. 
32 

Jz0eM. Derrett: hindu Law Past and Present’, (Calcutta) (1957) at >. 53. 
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Khetarpal: "Codification of Hindu Law", in David Bauxam: "Family Law 


and Customary Law in Asia", (Hague - 1968) at 218. 
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(ii) classify the nature of the right conferred 
by the Act upon the widow; and 


(iii) remove any injustice that might have 
been by the Act to the daughter; 


(b) To examine and advise upon 
(iy <the law ofsinhertitance Bill: and 


(ii) the Hindu Women's Right to Separate 
Residence and Maintenace Bill. 


The Report of 1941 merely urged the Government to go ahead with 
comprehensive legislation. Its aims were simple and the methods suggested 
easy. The committee found "that the Hindu Law is a complicated organic 
structure, the various parts of which are interconnected so that an 
alteration of one part may involve the alteration of the others." In 
the Report the committee pointed out how the question of adoption, 
validity of marriage or intercaste marriage, will making power, succession 
to property, maintenance, etc., were affected while considering the 

; ; : 34 

amendment of the Hindu Women's Property Act, 1937. The Committee observed: 
"Defects of this kind are inevitable in piece- 
meal legislation effecting fundamental changes 
in the Hindu Law. The only safe course is not 
to make any fundamental changes by brief, 
isolated Acts; if fundamental changes are to 
be made, it is wisest to survey the whole field 
and a code; if not of a whole Hindu law, at 
least of those branches of it which are 


necessarily affected by the contemplated 
legislation." 


This 1941 Report was accompanied by two draft Bills, each of which 


34 
Report of the Hindu Law Committee, 1941. 
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was laid before a select committee of both houses of legislature. Much 
publicity was given to the project and as a result of this committee's 
report the Hindu Law Committee was revived in 1944 and under its chairman, 
Sir B.N. Rau, prepared a draft code dealing with Succession, Maintenance, 
Marriage and Divorce, Minority and Guardianship and Adoption. It was 

this code which was widely circulated and discussed and gave the name 
"Hindu Code Bill” to the whole project. The Committee published its 
report in 1947 including a revised draft of the code, compiled in the 


light of oral evidence and replies to questionnaires. 


It was the intention of the government that the Bill should become 
the law on lst January, 1948, but the whole project was temporarily 
suspended when Independence led to the formation of a Constituent 
Assembly and the entire energies of the legislatures were taken up with 
the vast problems of consolidating the new regime. The Ministry of Law 
after making some changes in the Bill introduced it to the Constituent 
Assembly which was referred to a select committee under the chairmanship 
of the Hon. Dr. B.R. Ambedkar which reported it to the Constituent Assembly 
of India on 12th August 1948. The Hindu code (as amended by the select 
committee) was published consisting of nine parts, second being that of 
marriage and divorce. The Hindu Code Bill remained for consideration 
before the Constituent Assembly (Legislative) and the Provisional 
Parliament till September 1951, but it could not be passed before the 
dissolution of the Provincial Parliament. When the Parliament was elected 


in 1952 for the first time under the constitution, the matter of Hindu 


35 
J.D.M. Derrett, “Hindu Law Past and Present" supra note 32 at 59-60. 


iTS | ea 
. : - 


h 
‘jaamaisss salu siniele. pei mine | 
i \fmstaio 92k tobau bas MCS at Bovevas en | 
 SonsnszaisM ,dotasscou? daiw gatissh obo Theos & evade as 
aay $1 .ndktqobA bne qidsasthteud has yittoatt penis 8 


wasn oft ovag bi boaeusarh bas hetsfusury ylebtw enw dotdw sbo2 1 


ett borletfdngq settiitiod eiT .to5torq slow sdf3 09 TEs 5 


ais ot befigqmos ,sbos sft to tistb baetvs7 8 dirnctioat ibs i s1oqer 


ct atsiiotissup ot esilqsa bas astebivs Ieto Ye aeigtt 


3 ae 7 
amosed bruce [Lks sd3 dedd Jnomirevog 3d¢ io notinesjtpl adt Bew aes: 


vitisxoqmes asw Jootorg slow oft dud 8801 D's jet ro wal a — oe 
smaudtt da09 £ to HO LAREN. Sd3 on Bol sons beoqabmt rodw tobaogace 


datw qu mest stew astitsiatsel sft to 2aFg3aire exkiae oid bos etree 


: 7) 
wot 16 vyxdetniM ait ,smigox wea oft guitebiloanco 10 emeidoxq assy as : 
taaudttacod oft of af besouboxrsni Fit od at eegnsdo smoe giana ates a, 
ow : 
qbtiansaxrtaito saz sabey sesttimmon toofse bod bstistes eae’ dotrw' hdmewA 
| <=) oa TT ’ 


yidmeeeA Insuttienod of? of JE batxoqer, fisiriw ss bodms ‘ay8 .1@ .aoH Pree to a 
tosise sis yd bebasms es) sbos wbntH sdiT .86e! seuguA daSi no skbak to : 
to Sand gutsed baooee ,.2376q ont io gnbtjelenos boitet dug esw (ee43kmmo og 

noljsxebkenos. 10% boatemos [Lt abod ubati adit vegaovts os ‘ogottiem 
rnswthse 09. ail sodas 


isgokeiverd sift bas (ovtisleiget oe 98 

Sid stoted bsaasq sd son bluos if tud Teel 
bedoels aaw Insmniisst sii nodW tnemetixe 

ubnilt 0 x5346m Sri .10F3u9 KjaneS oft 2b = 


ie 


ER: x res a i a 


f ae a) dae <i oe rT, ar ire 
2 ; ) ‘te SE SJon AIG be EEE it brs 4 ) 2 WEL Ubon 6s ISTIS 1M. 


kA 7 a 


ais 


Code Bill was again taken up. In view of the fact that considerable 
time would be required for the passing of the whole Hindu Code, it was 
thought that it would be better to split that Hindu Code Bill into 


certain parts and place each part separately before Parliament. 


It may be mentioned that when the Hindu Code Bill was debated before 
the Provincial Parliament, it was argued by many prominent members in 
the Ruling Congress Party and the opponents of the code that in respect 
of such a revolutionary measure of social reform, vitally affecting the 
religion, culture and traditions of the Hindus who formed the bulk of 
the population, the Provincial Parliament had no mandate to pass such a 
bill in the absence of a referendum or approval by the majority of the 
people. When the Provincial Parliament was dissolved at the time of the 
election of the first new Parliament under the Constitution of India, 
Pandit Nehru, as a leader of the Congress Party, made it a part of the 
Congress Manifesto that if returned to power, the party would enact the 
Hindu Code cai After its return to power in 1952, the party 
introduced and passed legislation relating to various topics of Hindu 


Law one of them being The Hindu Marriage Act, XXV of 1955 which still 


today governs the Hindus. 
[C] WHO ARE HINDUS 


At this moment "Hindu Law'' more or less modified by custom is 
applicable to about 450 million people in India alone and eventually the 


total will be swelled not only by the natural increase in the population 


SOA 
HekK. shah: “History of the Hindu Gode" (1958) Bom. L.R. 81. 
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but by the gradual inclusion of the backward tribes within the pale 


of the general Hindu Law. 


The term 'Hindu' has a very wide significance in the Indian legal 
system. Jkt means a person who professes the Hindu religion but the 
person need not necessarily be an orthodox Hindu for the purpose of 
application to him of the Hindu eee) Le was dirticult at times tor 
the courts to decide to whom the word 'Hindu' should apply, but when the 
hurdle had been surmounted we find the Hindus to be as diverse in race, 
psychology, habitat, employment and way of life as any collection of 
human beings that might be gathered from the ends of the earth. Semi- 
nomadic herdsmen and Gypsies, world famous dancers and exquisite poets, 
stone-breakers and Supreme Court judges, dwellers in huts rudely 
fashioned, from desert Rajasthan to humid Malabar and from the frozen 
Himalayas to the relaxing Bengal - all these can be subject to Hindu 


rages é 


The application of Hindu Law has always been a matter of controversy 
and the problem divided itself into two compartments. Who are to be 
called Hindus for the purposes of Hindu Law; and who are entitled to be 
exempted from the application of certain rules of Hindu Law. The 


Dharmasastras deal with four castes - Brahmans, Kshatriya, Vaishya and 


36 


M.P. Jain: ''The Marriage and Divorce Laws of India", in Kojiro 
Miyazaki "A comparison of laws relating to Marriage and Divorce" 
(Tokyo = 1960) at p. 526. 

57 
J.D.M. Derrett 'Hindu Law Past and Present" supra note 32 at 76. 
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Sudra. The older books assume that those outcasts who do not fall within 
the King's jurisdiction are bound by their own customs, which have 

nothing to do with their Shastric law. As the time went on non-Hindus 

came within the pale of judicial administration, it was more or less agreed 
that although their customs did not derive from the Vedas, and could not 
pretend to have any Shastric sanction, nevertheless the King was obliged 


to respect them and enforce them in mutual disputes. 


British judges were perplexed by the difficulties which faced them. 
Many took the view that the Hindu Law of the textbooks was never intended 
to and never in fact did bind primitive tribes - that in fact it was 
always a prerogative of Brahmans. This view is now regarded as 
academically unsound. But the courts, however, worked out certain very 
subtle distinctions which at present cover this subject. The Hindu Law 
before the new enactments applied not only to Hindus by birth, but also to 
naga iene to illegitimate children where both parents are figetese 
to illegitimate children where the father is a Christian and mother a 


Hindu, and the children are brought up as Famddee to tanner 


Buddhists in India, inns and ppermen ee except so far as such law is 
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Palanippa Chetty v. Alagan (1921) 48 I.A. 539. 
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Dattatraya Tatya v. Matha Bala, [1934] 58 Bom. L.J. 119. 
39 

Myna Boyee v. Dotaram, [1861] 8 M.I.A. 400. 
40 

Rupchand v. Jumbo Pershad, [1910] 37 I.A. 93. 
41 

Rani Bhagwan Koer v. Bose, [1903] 30 I.A. 249. 
42 


Vishnu v. Akkamma, [1911] 34 Mad. L.J. 496. 
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varied by custom and to Lingyats who are considered Sudras. It also 
applied to a Hindu by birth who having renounced Hinduism has reverted 
to it after performing the religious rites of expiation and repentence, 
or even without a formal ritual of reconversion when he was recognized 
as a Hindu by his anit oh 4 and to Hindus who made declaration that 
they are not Hindus for the Special Marriage Act, 1872. Their Lordships 
: ; 46 
in Bhaiya v. Ganga held that 

"A person who is born a Hindu and has not 

renounced the Hindu religion does not cease 

to be a Hindu merely because he departs 


from the standards of orthodoxy in matters 
of diet and ceremonial observance." 
The words in the Hindu Marriage Act iS Gispoa L5G. 


"Any person who is a Hindu by religion in 
any of its forms and development." 


give legislative approval to the numerous decisions noted above. The 
reformers desired to make it clear that 'Hindu' was not merely a 
religious denomination and wanted to abolish the uncertainty. The Code, 


except where otherwise provided, shall apply to 
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Trikamganda v. Shirappa, [1943] Bom. L.R. 706. 
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Durga Parasada v. Sundarsanaswani, [1940] M.I.A. 513. 
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L103 sole A. 
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The-Hindua-MarriageAct—1955,..Sec..21(a). 
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The Hindu Marriage Act 1955, Section 2(i). 
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(a)e* one who's; a Hindu by religion in any of its 
forms and development, 


(b) any person who is a Buddhist, Jain or Sikh 
by religion, and 

(c) any person domiciled in India who is not a 
Muslim, Christian, Parsi, Jew by religion, 
unless it is proved that any such person 
would not have been governed by the Hindu 
Law or by any custom or usage as part of 
that law in respect of any of the matters 


dealt with by if this Act had not been 
passed. 


Thus it may be gathered from the above discussion that India is inhabited 
by various social, religious and cultural groups, professing different 
creeds, faiths and beliefs and following a distinctive pattern of life 

of their own. One of the results of this diversity is that there is no 
single uniform law relating to marriage and divorce. At this stage it 
may be relevant to point out what personal laws are applicable to peoples 


of other major religious denominations living in India. 
[D] SYSTEMS OF LAWS APPLICABLE TO NON-HINDUS 


The Indian Conecieucion gives expression to the ideal of creating 
a civil code which may apply to all Indians uniformly, irrespective of 
their caste, colour, religion or creed. This is a directive principle 
of state policy and all the statutory enactments after this are steps 
toward the realization of their ideal. Yet it will be some time before 
this ideal is fulfilled and achieved. Till then India has to contend 


with the diverse system of Marriage and Divorce laws. 


49 
Article 44° "The state shall endeavour to secure for the citizens 
a uniform civil code throughout the territory of India." 
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In the words of M.P. faderea | 
"The practice of applying matrimonial laws 
according to the religious belief has led 
to the currency of diverse matrimonial laws 
besides the one general statutory law." 

There are in India broadly speaking four distinct religious 
communities - Muslims, Christians, Parsis and Jews (excluding Hindus 
which is the main). Each of these communities has its own distinctive 
system of Marriage and Divorce law. This state of affairs is the direct 


consequence of the policy adopted by the British to preserve to the 


‘ E : ‘ Pee 5 
natives their own laws in matters concerning their families. 
(i) Muslim Law 


The Muslim Law or the Mohammedan Law is applied as a branch of 
personal law in certain matters including Marriage and Divorce to those 
who belong to the Muslim persuasion. By the Shariat Act, 19377 =, it has 
been made clear that in respect of marriage and dissolution of marriage, 
etc., Mohammedans shall be governed by the Muslim Personal Law (Shariat), 
notwithstanding any custom or usage to the contrary. The Mohammedan Law 
applies to all Muslims whether they are by birth or by conversion a 
person who acknowledges 


(a) that there is but one God, 


(b) that Mohammed is his prophet 


ie 2 Neca © 
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M.P. Jain: "The Marriage and Divorce Laws of India" supra note 36 at p. 3. 
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See Warren Hastings Plan of 1772: also Act of Settlement 1791. 
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Mulla: "Principles of Muhammedan Law" (Bombay) (1955) at 19. 
See also Fyzee, "Outlines of Muhammedan Law" (Allahabad) (1955) at 46. 
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The Mohammedans are divided into two sects - Shias and Sunnis and 
each sect is further divided into several sub-sects. Each sect and 


sub-sect is governed by its own distinctive version of Mohammedan law. 


Muslim Law is considered to be of divine origin. It is so intimately 
connected with religion that it cannot readily be dissevered from it. 
Generally speaking there are four traditional sources of this law: 

(a) The Koran which is regarded as the very word 
of God. 

(b) Hadis, i.e. records of Precepts, actions and 
sayings of the Prophet; and which includes 
reason. 

(c) Ijma, that is a concurrence of opinion of the 
companions of Mohommed and his disciples. 

(d) Kiyas which are analogical deductions derived 
from a comparison of the first three sources 


when they did not apply to a particular Ree 


As a result of Muslim Law being applied in India for such a long 
time, many decisions have been rendered by the court and so it is not 
necessary for a present day lawyer to look beyond the declaration of the 


court. The theory of Precedent for all practical purposes applies in 
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Malla: Ibid at ob. 
a8 
Mulla: ''Principles of Mohammedan Law" supra note 53 at VI and VII - 
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See also Fyzee: "Outlines of Mohd. Law" supra no. 53 at 70. 


brew yaev edt 2s bébusget ei Joti nana oA (es) et ‘ 


: oA 


bik eanotins ,etqecs1% to abroos1 .9.f ,sibsh (d) =e a - 
asbulont dotdw bas ;j5rgo1T sdi io sgnkyse , 
-Moasst 


53 to dotniqo Yo sonsrivones 6 ef Jsf3 .smpt (5) 


ay a 
-ealqtoeib eid bas bommodoM to enoinmagqmoo 
. 0% 
bsvitsb anotjoubsb I[sclgolson sis notdw easyid (b) —s 
ot 
esotune s91d3 gazii siz io noettsqmos s mort | 
ce _ | - 
Oe aden reluotsisq s o3 yiqaqs gon bib veda osdw 
4 Sip 
gnol se dove wot stbal at boiigqqs’ goted wel mtlewM to jivest & aA 's ££ 
- = y : 


Jom 2t Jt og bas Jxwoo sdt yd botebme+ masd svar anciakosb ymsi ees 


ada to notserelosb sis broysd dool o3 asywal Ysbh iase930 & FOR ccm 


at peilqqs esaoqiugq feokiogsq [is tot amusb90619 to yrosrs adT ‘saws | 


BLis 


India and there are, practically, on all points authoritative judicial 


pronouncements. 


Every Muslim of sound mind who has attained puberty can enter into a 
contract of marriage. Lunatics and minors who have not attained puberty 
may be validly contracted in marriage by their guardians. The age of 
puberty is presumed to be 15 years. A Muslim woman cannot have more 
than one husband but a Muslim man can have as many as four wives at a 
time. The marriage with a fifth wife is not void but is irregular. 
Muslims belonging to different sects may intermarry. A Muslim is 
prohibited from intermarrying certain persons related to him by 
consanguinity or affinity or fosterage. Such a marriage is irregular and 


TMOE WAOSEG! 


Mohammedan Law does not prescribe any specific ceremonial or any 
special rites for the solemnization of a marriage. What is necessary is 
that there should be a proposal by or on behalf of one party and its 
acceptance by or on behalf of the other in the presence and hearing of 

Dene 3 
two male | witnesses who must be sane and adult Mohammedans. Both the 


proposal and acceptance must be expressed at one meeting. 


Mohammedan Law is very liberal in the matter of divorce by the 
husband. There is no restraint upon him in the exercise of such a right. 
This peculiarity of the Mohammedan Law has its roots in the past history 


of the pre-Islamic days when the civilized concept of marriage was 
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Or, one male and two female witnesses 
Kazi Siddique Hossain v. Salima Khatoom (1916) 43 I.A. 212. 
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practically absent and divorce was a very frequent occurrence. Islam 
deprecated this tendency and tried to curb it to some extent. But, in 
the essence, the main structure of the Mohammedan Law of divorce still 
remains based upon the relics of these old customs. The result thus is 
that any Mohammedan of sound mind, who has attained puberty may divorce 
‘ : ‘ f pal g 57 

his wife whenever he desires without assigning any cause. A talak 
(divorce) may be effected by the husband either by orally spoken words, 
or by a written document. Commenting on this position, Fyzee observes: 

"The law of divorce, whatever its utility during 

the past, was so interpreted, that it has 

become a one-sided engine of oppression in 

the hands of the husband. And almost every- 


where, Muslims are making efforts to bring the 
law in accord with ideas of social justice." 


The Indian Parliament has not yet been able to do anything to 
improve the situation in this respect due to the peculiar political 


circumstances existing in the country. 
(41) Christian. Law 


In spite of the fact that Indian Law regarding intercommunal marriage 
is not well settled, the special Marriage Act 1954 can be availed on if 
parties governed by different personal laws want to marry. A marriage 
under this Act, complying with its requirements, will be regarded as 
valid notwithstanding anything to the contrary in the respective personal 


laws of the parties. 


a7 
Mulla: ''Principles of Mohd. Law'' supra note 53 at 264-5. 


58 
Fyzeecond'Out lines. of Mohdt® Law’, “supra note 53¥at a25. 
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Apart from the special Marriage Act, there is another enactment - 
The Indian Christian Act which provides that a marriage between persons 
one of whom is a Christian, can be solemnized under that Act. This is 
subject to the provisions of the Special Marriage Act. The net result of 
these two enactments is that intercommunal marriages between a Christian 
and non-Christian must in order to be valid, be solemnized under one of 
these Acts. But whereas under the Indian Christian Marriage Act, the 
marriage must not be one prohibited by the personal law of either of 
the parties, under the special Marriage Act, prohibitions under the 


personal laws of the parties are not relevant. 


The law relating to solemnization of marriage between persons, one 
or both of whom is or are a Christian or Christians is contained in the 
Indian Christian Marriage Act 1872 (read with Marriage Validation Act 


leo 
: ; 61 
Such a marriage shall be solemnized 


(i) by any person having episcopal ordination, 
provided the marriage be solemnized according 
to the rules, rites, ceremonies and customs 


of the church of which he is a minister. 


She 


M.P. Jain: "A Comparison of Laws Relating to Marriage and Divorce" 
supra note 53 at 31. 

60 
The Act was not intended to regulate the substantive law of marriage 
among the Christians as to essentials. It only consolidated and 
amended the law for solemnization of a Christian marriage. 


61 
Sections 55465 J,.9 0b the Indian, Christian Marriage Act 1372. 
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(ii) by any clergymen of the Church of Scotland, 
provided that such marriage be solemnized 
according to the rules, rites, ceremonies 
and customs of Ehe Church of Scotland; or 

(iii) by the Minister of Religion licensed to 
solemnize marriages; or 

(iv) by or in the presence of a marriage 
registrar; 

(v) by any person licensed to grant certificates 
of marriages between Indian Christians. 
Generally, a Christian marriage under the Christian Marriage Act shall 


be solemnized between 6 a.m. and 7 Ai 


The certificate of marriage is not issued until one of the persons 
intending marriage has appeared personally before the minister and made 
a solemn declaration; 

(i) that he or she believes that there is no 
impediment of kindred or affinity or other 
lawful hindrance to the said marriage; and 
when one or both of the parties is or are 
minors; 

(ii) that the consent required by the law has 
been obtained thereto or there is no person 


resident in India having authority to give 


62 
Indian Christian Marriage Act Section 10: Certain clergymen named 
in this section may however perform a marriage between other hours. 
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26. 
such a consent. 


After the minister issues the certificate, the marriage may be 
solemnized according to such form of ceremony as the minister thinks fit 
to adopt in the presence of at least two witnesses besides him. The 
certificate of marriage becomes void if marriage is not solemnized within 
two months from the date of its issue. Similar procedure is prescribed 
for issuing a certificate if a marriage is solemnized before a marriage 
registrar. The marriage may if there is no lawful impediment, be 
solemnized according to any form and ceremony which the parties wish to 
adopt in the presence of a marriage registrar and two or more credible 
witnesses; at some stage of the ceremony each of the parties should recite 
a prescribed formula. The marriage is to be certified if: 

(i) the ages of the parties intending to be married 
exceeds 16 years in the case of a man, 13 
years in the case of a woman. 
(ii) neither of the persons has a wife or husband 
still living. 
(iii) in the presence of a licensed person and of 
at least two credible witnesses each of the 
parties recites a given formula. 
All marriages solemnized under the Christian Marriage Act must be 
registered according to its provisions. As already pointed out above 
this Act primarily deals with the solemnization and registration of 
marriages between persons one of whom at least professes the Christian 
faith. Though it does not deal directly with the essentials of a 
Christian marriage, some of the circumstances which disqualify a 


Christian from contracting a marriage can be deduced from the combined 
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study of the Indian Divorce Act and the Indian Christian Marriage Act. 
Thus a Christian can enter into a valid marriage if inter alia 

(i) he is not impotent, lunatic or idiot; 

(ii) he does not have a husband or wife living. 
Christians cannot marry within the prohibited degrees of consanguinity 
or affinity. There is no enactment in India so far as the Christians are 
concerned, which expressly defines the prohibited degrees. Accordingly 
each case is decided on its own merits in accordance with the general 


principles. 


The Indian Christian Marriage ee further lays down that the Act 
does not validate any marriage which the personal law applicable to 
either of the parties forbids him or her to enter into. The term "personal 
Tages here means the personal law of the religious community to which 
the party belongs. This includes any personal law, (apart from any 
personal law as to the form of marriage), which forbids either of the 
parties to enter into a contract of marriage with one another to the 
extent of rendering it a nullity. The personal law of a party must not 
only forbid the party to enter into the marriage but must hold it as not 
being legal but null and void ab-initio. The provision refers to the 


personal law of either party which relates to absolute impediments to any 


marriage between the parties. 


63 
Indian Christian Marriage Act - Section 88. 


64 
Saldanha v. Saldanha; (1930) I.L.R. (Bombay) 301. 
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Cui) Par siibaw 


As far back as 1835 efforts were made by the members of the Parsi 
<2 DOA : : F ; 
Community to have laws suitable to their social requirements, but 
these early efforts proved abortive. Ultimately in 1885 the Parsi Law 
Association was established for the purpose of drafting special Bills 
for law applicable to Parsi Community, relating inter alia to the law of 
marriage and divorce. The Act that was passed as a result of this was 


6 
the Parsi Marriage and Divorce Act. 6 


This Parsi Marriage and Divorce Act of 1865 was based on the 
Matrimonial Causes Act, 1857, of England, and its principal effect was 
to make Parsi marriage monogamous. Since then circumstances altered. 
Moreover the Act was itself defective in many respects. Adultery by 
itself or adultery coupled with some other offence were the only grounds 
for divorce under the Act. On no other ground could marriage be dissolved 
by divorce under it. Again, a provision of that Act empowered only the 
wife to ask for judicial separation on the ground of cruelty, or because 
her husband brought a prostitute into the house; the husband had no 


remedy by way of seeking judicial separation. 


To remedy these defects, and to bring the Law of Marriage and Divorce 
in conformity with the current conditions and views of the Parsi Community, 


the present Act, i.e., the Parsi Marriage and Divorce Act, 1936, was 


65A 
The expression "Parsi" has no religious connotation. It carries more 
a territorial and racial connotation.while a 'parsi' is a 
Zoroastrian, but all Zoroastrian are not parsis. 


66 
Ret hVirot Wl8 65). 
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enacted. In this Act the language and arrangement of the Act of 1865 


are adhered to as far as possible. 
The provision relating to the validity of the marriage states: 


(i) No marriage shall be valid if the contracting 
parties are related to each other in any of 
the degrees of consanguinity or affinity. 

(ii) If such marriage is not solemnized according 
to the Parsi form of ceremony called 'Ashirwad' 
by a priest in the presence of two Parsi 
witnesses other than such priest. 

(iii) In the case of any Parsi (whether such 
Parsi has changed his or her religion or 
domicile or not) who has not completed the 
age of 21 years, the consent of his or her 
father or guardian has not been previously 


given to such marriage. 


This Act contains no provisions as to the age at which a Parsi marriage 
can be validly contracted. Therefore that particular matter ought to 

; F ; 7. 68 
be determined in accordance with the general law of Parsis. In case of 
a marriage of a Parsi who has not completed the age of 21 years, the 
previous consent of his or her father or guardian is necessary for a 


valid marriage. A Parsi minor who is over 18 years and under 21 years of 


67 
Sec ilOnmor 


68 
Shirinbai v. Khershedji; (1936) 22 Bombay L.R. 430. 
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age is competent to maintain a suit for breach of promise of marriage, 
where the contract of marriage has been made by the minor's guardian 

and on the minor's behalf and for the minor's Henakiwe ¢ A Parsi husband 
or a wife cannot remarry in the lifetime of his wife or husband until 

his or her marriage is dissolved by a competent court, although he or she 


3 70 
may have become a convert to any other faith. 


Every Parsi marriage under the Parsi Marriage and Divorce Act, 1936, 
shall, immediately on the solemnization thereof, be certified by the 
officiating priest. The certificate shall be signed by the said priest, 
the contracting parties, or their fathers or guardians when they shall 
not have completed the age of 21 years, and two witnesses present at the 
marriage. The priest will then send the certificate to a registrar who 


would enter the certificate in a register to be kept by him. 


It is to be noted that the certificate required to be given by the 
officiating priest is not in itself one of the requisites for a valid 
marriage amongst the Parsis. Where there is no certificate and no entry 
in the marriage register any other relevant evidence is admissible as 


proof of the marriage having taken buscar. 
(iv) Jewish Law 


There is no statutory law of marriage and divorce applicable to 
Jewish marriage in India. It is the customary law that is applied. 


Under these circumstances a few decided cases are given here. 


69 
Freny Engineer v. Shapurji Modi (1937) 39 B.L.R. 486. 

70 
Kumud Desai: "Indian Law of Marriage and Divorce" (Bombay) (1st ed. 
1964) at 161. 


Rt 
Bal Awabai v. Khodadad, (1936) 22 Bom. L.R. 913. 
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Among Jews, where there is a ''Kaseph Kiddushim", i.e. a betrothal 
ceremony, which is subject to conditions which are not fulfilled, it 
is not necessary in order to get rid of the effects of the betrothal, 


to have a "get" or a formal bill of divorcement. 


In order to prove a Jewish marriage it is not sufficient to produce 
a witness who was present at the religious ceremony in the Synagogue. 
A written contract (Katuba) between the parties being essential to the 
validity of the marriage, production and proof of the execution of such 


documents is necessary. 


In the suits for divorce between the Jews, the law to be applied is 
the Jewish Law, with such adaptations to the circumstances of the case as 
justice may require. The Jewish in India are monogamous. They cannot 
lawfully contract a second marriage except in certain cases. Amongst 
them divorce is allowed on the ground inter alia of adultery or cruelty. 
A Jewish marriage can be dissolved by the court of the State. As earlier 
mentioned, it is not longer necessary to have a ritual 'get' or bill of 
divorcement exercised by the husband. The court can in a proper case 
among Jews grant a decree nisi for dissolution of marriage. The court 
has also the power to order permanent alimony in a matrimonial suit 


between nee oe 


It is competent to a Parsi to become a convert to the Jewish faith 
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Ezekiel v. Reuben, (1945) 33 Bom. L.R. 725. 
a) 

Benjamin v. Benjamin, (1944) 28 Bom. L.R. 324. 
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and to contract a valid marriage with a Jewess according to the Jewish 
eRe On an application for divorce by a Jewish husband on the ground 
of adultery of his wife the court has power to make a decree absolute 


eon Cer 


Thus it is to be noted that the Jews have their own customary law 
derived from the traditional mosaic law followed in decisions of the 


CURES aie, IMieyalseie 
[E] THE ENGLISH CONCEPT OF MARRIAGE 


The nature and definition of marriage has always been fair game for 
ae : ; 7 ; " 
jurists, philosophers and sociologists. a Marriage is not merely a 
8 
contract. In a passage often since quoted, Brett L.J. said: : 


"Marriage is the fulfilment of a contract 
satisfied by the solemnization of the marriage, 
but marriage directly it exists creates by law 
a relation between the parties and what is 
called the status of each. The status of an 
individual used as a legal term, means the 
legal position of the individual, in or with 
regard to the rest of the community. That 
relation between the parties and that status 
of each of them with regard to the community, 
which are constitution upon marriage are not 
imposed or defined by contract or agreement 


but by law." 
I | 
Engel v. Engel, (1944) A.I.R. (Bombay) 15. 
78 
svacop ve Jacob, (1948) ALT Ry (Gal. 90. 
79 


J. Jackson, "The formation and Annulment of Marriage" (1969) 
Butterworths).; 128. 


See also, Appendix 9 to ''The Church and the Law of Nullity of 
Marriage'' (1955), entitled "An Anthropological and Biological 


Analysis of the Nature, Place and Function of Monogamy in the 
Institution of Marriage". 


80 
Niboyet v. Nibovet (18/8) P.D. 1s 41. 
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The classic definition of marriage in English law is that of Lord 


Penzance in Hyde v. Hyd oor 


"Marriage has been well said to be something 
more than a contract, either religious or 
civil — to be an institution.- It creates 
mutual rights and obligations, as all contracts 
do, but beyond that it confers a status. The 
position or status of "husband' and 'wife' is 
a recognized one throughout Christendom: the 
laws of all Christian nations know about that 
status, a variety of legal incidents during 
the lives of the parties, and induce definite 
rights upon their offspring. What then is the 
nature of the institution as understood in 
Christendom? Its incidents vary in different 
countries, but what are its essential elements 
and invariable features? If it be of common 
acceptance and existence, it must (however 
varied in different countries in its minor 
incidents) have some prevailing identity and 
universal basis. I conceive that marriage 

as understood in Christendom, may for this 
purpose be defined as the voluntary union 

for life of one man and one woman, to the 
excluctoneof kad le othersr a.m iets 


This definition evolves three conditions. First, the marriage must 
be voluntary. Secondly, it must be for life. Thirdly, it must be 


monogamous. 
[F] HISTORY OF MARRIAGE IN THE WESTERN WORLD 
(i) Canon, baw 


It is perhaps appropriate that some short reference should be made 


here to the history of marriage in the western world. 


Marriage as a social institution goes back deep into history. 


Roman Law knew it as a legal institution. The canon law of marriage is 


81 
(iso0), Ie Ry lee & D130, 135. 
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based partly on the Roman law, the validity of which the Christian 

Church recognized, and partly on the Jewish law as modified by the new 
principles introduced by Christ and his apostles, developed by the fathers 
of the church and medieval schoolmen and regulated and defined by popes 
and councils. The most important of these principles was that of the 
indissolubility of marriage, proclaimed by Christ without qualification 
according to St. Mark, and with the qualifying clause, "Saving for the 


, , ; 82 
cause of fornication,'' according to St. Mathew. 


English Ecclesiastical law is based upon the common law. William I 
after 1066 separated the spiritual from the lay tribunals and from this 
time there was a slow but steady process by which the clergy made the 
marriage law their own special province. Glanvil acknowledged readily 
that the ecclesiastical court alone had jurisdiction to determine 
whether or not a marriage had come into existence and the King's court 
constantly referred to the bishops the question of deciding whether or 
not a litigant was illegitimate. From this time on, the marriage law of 
England was that of the canon law, though as yet the church was not 
equipped with any doctrine of wedlock sufficiently definite to serve as 


legal Siege 


By the sixteenth century, canon law had taken up the idea of 


marriage as a legal concept, rather than a state of fact. Canon law 
82 
Barwick: ''The Commonwealth Marriage Act 1961", [1962] 3 Melbourne Uni- 


versity Law Review 277 & 281. 


83 


Barwick: The Commonwealth Marriage Act 1961", [1962] 3 Melbourne 
University Law Review 277 & 281. 
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emphasized the consensual aspect of the contract and before the council 
of Trent in 1563 no religious ceremony had to be performed; all that was 
necessary was a declaration by the parties that they took each other as 
husband and wife, either per verba de praesenti (e.g., "I shall take you 
as my wife (or husband)"), in which case the marriage was binding 
immediately, or per verba de futuro (e.g., "I shall take you as my wife 
(or husband)'), in which case it became binding as soon as it was 
consummated. The decree of the Council of Trent enacted that, for the 
future, the presence of a priest was an essential requisite of a valid 
Marriage ceremony. But England had by this time broken with Rome. It 
became customary in England for the marriage to be solemnized in facie 
ecclesiae after the publishing of banns (unless this was disposed with 
by papal or episcopal license) and with the consent of the parents of 
either party who was under the age of 21. The marriage would then be 
contracted at the church door per verba de praesenti in the presenee of 
the priest, after which the parties would go into the church itself for 


the celebration of the nuptial mass. 
(it) Lord Hardwiekia: Act, 1753 


Lord Hardwick's Act, “An act for the better preventing of clandestine 


84 


Bromley: "Family Law" (1966, London) at 35: 

The marriage service of the Church of England still preserves 
this ancient form. The first part of the service takes place 
in the body of the church and consists of the espousals (in 
which each party replies "I will") followed by the contracting 
of the marriage per verba de praesenti. This concludes the 
civil aspect of marriage: the remainder of the service 

which takes place before the Lord's Table, is purely religious 
in character. 
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marriage," was passed in 1753. It enacted that no marriage should be 
valid until it was solemnized according to the rites of the Church of 
England in the parish church of one of the parties in the presence of a 
clergyman and two other Teese. unless a licence had been obtained, 
banns had been published in the parish churches of both parties for three 
Sundays. If either party was under the age of 21, parental consent had 
to be obtained as well. If this was impossible to obtain or was 
unreasonably withheld, the consent of the Lord Chancellor had to be 
obtained. If these provisions were not observed, the marriage would in 
the vast majority of cases be void. Furthermore, the Act abolished the 
jurisdiction of the Ecclesiastical courts to compel persons to celebrate 
the marriage in facie ecclesiae if they had contracted a marriage per 


8 
verba de praesenti or per verba de futuro followed by consummation. 


(iii) Marriage Acts 1823 and 1898 


Lord Hardwick's Act was repealed by the Marriage Act 1823 for the 
new law which was so stringent and the consequence of failing to observe 
it - the avoidance of the marriage - so harsh, that many couples 
deliberately evaded it by getting married in Scotland. This was 
particularly the case where one of the parties was an infant and 


87 ’ : ‘ 
parental consent was withheld. Solemnization in any place other than a 


85 
Marriage according to the usage of the Society of Friends (Quakers) 
and according to Jewish rites were exempt from the provisions of the 
ACE. 


86 
Bromley: "Family Law'' supra note 84 at 37. 
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church or public chapel, unless by special licence of the Archbishop of 
Canterbury, or without banns, unless a license to do so had been obtained 
from a person having authority to issue it, was a felony, and the person 
convicted was liable to transportation to America for fourteen years. 
Knowingly and wilfully making a false entry was an offence punishable by 


death, without benefit of pleco 4 


The Marriage Act 1823 remained in force in England with a number of 
other Acts, like Marriage Act 1836, Marriage Act 1898, until the marriage 
law was consolidated by the Marriage Act 1949. Under the Marriage Act 
1823, a marriage was void only if both parties knowingly and wilfully 
enter marriage in any other place than the church wherein the banns 
ought to be published or without the due publication of banns or the 
obtaining of the licence, or if they knowingly and wilfully consented to 
the solemnization of the marriage by a person not in holy orders. In all 
other cases the marriage was to be valid notwithstanding any breach in 
the prescribed formalities. But where the marriage of an infant, whose 
parents or guardians had not given consent, was procured by fraud, the 
Attorney-General on the relation of the parents or guardians, might sue 
for the forfeiture of any property acquired as a result of the marriage 


by the party who had perpetrated the fraud. 


The principal criticism raised against the two earlier Act (namely 


Lord Hardwick's Act, 1753, and the Marriage Act 1823) was that they forced 


88 
Je Jackson : The Formation and Annulment of Marriage: [1969] 


(Butterworth's) at 279; see also Hambley and Turner: "Cases 


and Materials on Australian Family Law" (1971 - Sydney) at 
Dir 29). 
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Roman Catholics and Protestant dracearera 2 to go through a religious 
form of marriage which might well be repugnant to them. The growing 
religious toleration during the early years of the nineteenth century 
eventually led to the removal of this grievance by the Marriage Act of 
1e360"" This Act introduced a new mode of solemnizing a marriage. It 
enacted that where, by any law or cannon in force before the passing of 
the Act, any marriage may be solemnized after publication of banns, such 
marriage may be solemnized in like manner on production of a superintendent 
registrar's certificate. The giving of notice to the superintendent 
registrar and the issue of his certificate was to all intents and 
purposes to stand in the place of the publication of banns and clergymen 


were empowered to solemnize marriages after such notice and certificate 


in like manner as after due publication of bamnns. 


The remaining disability under which the Roman Catholics and Protestant 
dissenters suffered - the necessity of having a registrar present at a 
religious ceremony - was removed by the Marriage Act of 1898. This Act 
permitted the trustees or governing body of a registered building to 
authorize a person to be present at the solemnization of marriages at 
that building, and henceforth a marriage could be lawfully solemnized 
there in the presence of an ‘authorized person’ without a registrar 
being present at all. Normally, this person would be a minister of the 


particular denomination, so that the combined effect of the Acts of 1836 


89 
Except Quakers who (together with Jews) were still permitted to 
celebrate their own marriage. 


90 
Bromley: "Family Law'' supra note 84 at p. 38. 
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and 1898 was to give the ministers of all religious denominations the 
power of solemnizing marriages already enjoyed by the clergymen of the 


Church of England. 


(iv) Marriage Act 1949 


By 1949, a mass of statutes, quite apart from the case law which 

had grown up as a result of their judicial interpretations, and church 
Assembly measures governed requirements as to forms and ceremonies. The 
Marriage Act 1949 corrected, improved upon and consolidated the previous 
eaeetentes- the Act of 1949 has itself been amended, but not 
Anjan eae Very few changes were made in the substantive law. 
Speaking generally, marriages not celebrated in an authorized mode in 
a stipulated place by a proper official are void ipso jure. The 
Attorney-General's power to sue for the forfeiture of property was taken 
away. The Act does not apply to the Royal family. The Act of iene 2 
sets out the four methods by which marriages according to the rites of 
the Church of England may be solemnized: 

(1) by publication of banns 

(2) by special licence granted by the Archbishop 

of Canterbury or by any person authorized by 


virtue or an Act of 1533. 


1. 
i2 and 15 Geo. 6, C. 76, which came into force on lst January 1950, 
S. 80 (U): 32 statutes and 8 church assembly measures were repealed 
in whole or in part (5th. Sched.). They still apply to pre-Act 
marriages. Nothing in the Act of 1949 affects the validity of 
any marriage solemnized before the commencement: S. 79(5). 


92 
Registration Service Act 1953, S. 23(1) and lst Sched; Marriage Act 
1949 (Amdt.) Act 1954; Marriage Acts Amendment Act, 1958; Marriage 
Enabling Act 1960; Marriage (Wales and Monmouthshire) Act 1962. 

93 
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(3) by common licence granted by the appropriate 
ecclesiastical authorities; 


(4) by certificate of a superintendent registrar. 


Marriages other than those by the rites of the Church of England 
may be solemnized: 

(1) in district register offices (superintendent 
registrar's offices) ; 

(2) between parties being both of the Jewish 
religion, in a Synagogue or private house, 
according to the useage of the Jews; 

(3) between parties each of whom is a member 
of the Society of Friends, or is in profession 
with or of the persuasion of that Society, 
and authorized by its rule to marry 
according to its usages. The place is not 
specified. 

(4) in the chapels or places of worship of 
Roman Catholics or Protestant dissenters 


which are "registered buildings" according 


to statute. 


The following marriages may be solemnized on the authority 
of a certificate of a superintendent registrar: 


(a) A marriage in a registered building according 


94 
Marriage Act ot 1949, Section 26(1). 
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to such form and ceremony as the persons to 
be married see fit to adopt; 
(b) A marriage in the office of a superintendent 
registrar; 
(c) A marriage according to the usage of the 
Society of Friends (the Quakers); 
(d) A marriage between two persons proposing the 
Jewish religion according to the usages of 
the Jews; 
(e) A marriage according to the rites of the 
Church of England. 
The Act of 1949 has since been amended in minor details by a series 
of eee a one of which deserves special mention. The Acts of 1836 
and 1898 had left those marrying according to the rites of the Church of 
England one privilege not shared by others: the power to marry ina 
private building on the authority of a special licence. This has now 
been extended by the Marriage (Registrar General's Licence) Act 1970, 
which permits the Reigstrar General to issue a licence authorizing the 
solemnization of a marriage anywhere if one of the parties is suffering 
from a serious illness from which he is not expected to recover and 


cannot be moved to a register office of registered building. A much 


94A 
The Marriage Act 1949 (Amendment) Act 1954; the Marriage Acts Amendment 
Act 1958; the Marriage (Enabling) Act 1960; the Marriage (Wales and 
Monmouthshire) Act 1962; the Marriage (Registrar General's Licence) 
Act 1970. These Acts (except for that of 1962) and the Marriage Act 
1949 are collectively known as the Marriages Acts 1949-1970. 
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more important change in the law was the reduction of the age of majority 
to 18 by the Family Law Reform Act 1969, as a result of which anyone 


: ; 94B 
over this age may now marry without the consent of any other person. 


[G] MARRIAGE LAWS IN CANADA 
(i) General 


Culturally Canada is composed of a variety of societies, each 
immigrant group carrying with it its own cultural heritage. The 
customs and cultrue of the numerically predominant group, the Anglo-Saxon, 
has stamped its imprint upon those of other groups such as the French, 
Russian, Jewish, East European including Ukrainians, the Scandinavian 
and Icelandic, the German and Slavic, the Mediterranean people, mostly 
Italians and Greeks, the people of Commonwealth countries, the Jamaicans 
and West Indians, the Muslims, Hindus, Parsis, Sikhs and Asiatic Indians, 
the people of Asia, largely of Japanese and Chinese origin, and the 
indigenous groups, the Eskimos and American Indians. Each of these 
groups comes with the cultural environment in which the family unit 
functions. This cultural environment consits of the customs and 
conventions, morals, habit of thought and religious beliefs which affect 
the day to day lives of the individuals composing the family unit. Upon 
this mosaic has been superimposed the pattern of Canadian 'Laws' relating 


to the family unit. 


In Canada, the lawmakers in the Dominion Parliament (until recently 
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See Bromley: "Family Law" (Butterworths) (1971 - 4th ed.) 
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e.g., the recent enactment of the Canadian Divorce Act) have not been 
active. As a result, the development of Canadian family law has been 

such that far from being a source for social welfare it has become 

the source of social evils and problems related to the family unit. The 
cause of this unhappy state of affairs may partly be traced to the fact 
that the law of England was introduced into the provinces of Canada at 
different times and to different extents, and partly to the constitutional 


framework of family law in Canada. 


The piecemeal settlement and development of Canada by persons of 
predominantly British ethnic origin has resulted in an uneven patchwork 
of the laws of England, applicable in various parts of Canada. In the 
Maritime provinces, the law of England became applicable by the modus 
operandi of colonization by settlement. In the case of the colony 
acquired by settlement, the law of England is immediately applicable 
in the colony and continues in force until the colony acquires a local 
legislature. The term “Law of England" in the context of family law 
includes both the common law and the statute law of England, as well 
as the Ecclesiastical law of England which largely govern matrimonial 
matters. Hence in the Maritimes, the cut-off dates for the Laws of 
England which are applicable in each province differ according to the 
date when the colony became self-governing to the extent of acquiring 
its own legislature. In the 'western' provinces the cut-off date was 
established by Act of Parliament since most of these provinces were 
created by statute after the Dominion of Canada came into existence. 
This date was fixed by a statute of either the provincial legislature 
or dominion parliament and the date generally selected for all the 
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Ontario, the rule applicable to colonization by settlement resulted in 

an early cut-off date in 1792, but this was found to be so inconvenient 
since it included the application of a lot of early 19th century English 
laws that the date was changed by statute of 1859. Even this later date 
resulted in problems in the area of family law since it excluded the 
application of important acts such as the Imperial Divorce and Matrimonial 
Causes Act 1857 (20 and 21 Vict. Ch. 85) of. England so: that. a special 

date was statutorily fixed by the Dominion Parliament for Divorce and 


Nullity Matters in Ontario. 


The relevant cut-off dates for the application of the law of 


England to the nine common law provinces are given below: 


Alberta SChedtily, Lory 
British Columbia 19th November 1858 
Manitoba Sth JULY elo? 0 
Newfoundland lst January, 1833 
Nova Scotia 2nd October, 1758 
Prince Edward Island VERS OLY 7 3 
Saskatchewan iSsth July, 1690 
Ontario 5th December, 1859 for civil and 


criminal matters, and 15th July, 
1S70 Gor divorce and nullity . 


Some of the social problems faced by Canadians living in a 20th 


Century society are caused by such outdated laws which may have been 
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suitable for persons composing an English society a century or two ago, 
but which have been changed in England itself to keep abreast of con- 
temporary needs, but are still being applied in various provinces of 
Canada. For example, the Imperial Divorce and Matrimonial Causes Act 
1857 is applicable wholly in Alberta, British Columbia, Manitoba and 
Saskatchewan and only partially applicable today in Ontario, which means 
that matrimonial reliefs such as judicial separation and restitution of 
conjugal rights are available in the four provinces but not in Ontario, 
Prince Edward Island and Newfoundland. In Nova Scotia the colonial 
legislature got around this problem by conferring jurisdiction on the 
Divorce Court in Nova Scotia which was similar to that under the Act. 
Likewise Lord Lyndhurst's Ree is applicable in Alberta, Manitoba and 
Ontario, but it is not applicable in other provinces. Prior to the 
enactment of Lord Lyndhurst's Act, the law of England was that a 
marriage between persons related within the prohibited degrees of 
affinity and consanguinity was voidable only, but that statute enacts 
that such a marriage shall be "absolutely null and void to all intents 
and purposes wharsoevenhe” Thus, due to the different historical 
cut-off dates in Canada in provinces such as Alberta, British Columbia, 
Manitoba, Saskatchewan and Ontario, today, such marriages are void but 
in Prince Edward Island, Newfoundland, New Brunswick and Nova Scotia 


such marriages are merely voidable. 


95 
The “Marriage Act , 1835 (England), 5 and ~6 William IV Chapter 54. 


96 
In re Setdlerand Mackio, (Alberta) (2929) 4 D.L.R. 478 
Dejardin v. Dejardin, (Manitoba) (1932) 2 W.W.R. 237. 


97 
Payne, "Power on Divorce", (1964 - Toronto), 344, 
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(ii) Legislative Powers of the Dominion and Provinces 


The British North America Act 1857 provides for a division of the 


law-making powers between the Federal Dominion Parliament and the 


Legislatures of the Provinces. Section 91 of the Act is a general 


section which indicates the classes of subject with reference to which 


the Dominion Parliament may enact laws applicable to the whole of Canada. 


The layouts on the generality of this section are contained in Section 92 


which provides for those areas in which the Provincial Legislatures have 


exclusive law-making power. 


98 


The relevant provisions of Section 91 and 92 are as follows: 
"Tt shall be lawful for the Queen, by and with the advice and consent 
of the Senate and House of Commons, to make laws for the peace, 
order and good government of Canada in relation to all matters not 
coming within the classes of subjects by this act assigned 
exclusively to the legislatures of the provinces and for greater 
certainty but not so as to restrict the generality of the foregoing 
terms of this section it is hereby declared that (notwithstanding 
anything in this act) the exclusive legislative authority of the 
Parliament of Canada extends to all matters coming within the 
classes of subjects hereinafter enumerated: 
That is to say: : 

CEVATT HINT ee 20) MALL Lae Oana DIVOrc[e 
And any matters coming within any of the classes of subjects 
enumerated in this section shall not be deemed to come within the 
class of matters of a local or private nature comprised in the 
enumeration of the classes of subjects by this Act assigned 
exclusively to the legislatures of the province. 
Section 92 provides for exclusive of provincial legislatures 

"In each province the legislatures may exclusively make 

laws in relation to matters coming within the classes of subjects 
hereinafter enumerated; 
That is to say: 

Tenn jriduwssevevia le) lhe goLennization of marriage 

17eb kOe, (14) The Siciacae cin of justice in the province including 

che constitution maintenance and organization of provincial courts, 
both of civil and criminal jurisdiction, and including procedure in 
civil matters in these courts. 
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Under the present division of power, it appears that the Dominion 
Parliament has power under Section 91 to enact law concerning 

(1) Marriage 

(2) Divorce 

(3) Nullity 

(4) Judicial Separation 

(5) Restitution of conjugal rights 

(6) Jactitation of Marriage 

(7) Ancillary orders concerning alimony, 
maintenance and custody of children insofar 
as these arise in conjunction with divorce, 


nullity, judicial separation or restitution 
of conjugal rights. 


The provincial legislatures have law-making powers concerning 
(1) Solemnization of marriage 
(2) .Nullity 
(3) All other aspects of family law not 
specifically provided for by the Dominion 
Parliament, insofar as such aspects are of 


concern to the province. 


(iii) Legislature of the Dominion and Nine Common Law Provinces 


A century ago, the division of power between the Dominion and the 
provinces provided by Section 91 and 92 of the British North America 
Act 1876 may have been sufficient for the needs of their time. Section 
91(26) of the B.N.A. Act confers powers upon the Dominion Parliament to 
enact laws concerning marriage and divorce. Section 92 (12-16) gives a 
residuary power to the provincial legislatures to enact laws concerning 
the solemnization of marriages within the provinces, civil rights within 


the province and matters affecting the administration of justice within 
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the province. Whilst the intention of the draftsman of these sections 
may have been clear and appropriate to social conditions prevailing 

over a hundred years ago, today these sections, in view of the interpre- 
tation placed upon them, are a fertile source of Bhai dtot hf problems. 

In interpreting these provisions, the family council has held that the 
inclusive power conferred on the legislatures of the provinces to make 
laws relating to the solemnization of marriage in the province, operates 
by way of inception to the powers conferred on the Parliament of Canada 
as regards marriage; also, that the powers so conferred on the provincial 
legislatures enables them "'to enact conditions as to solemnization which 


may affect the validity of the eeahersen, oa 


The provincial legislation may be so worded as to affect the validity 
of marriage and may afford a ground for an action of annulment. The 
Supreme Court of Canada has accordingly upheld the constitutionality 


of Ontario and Alberta provincial legislatures rendering the marriage 


. ; : She 100 
of a minor voidable under certain conditions. In the Attorney General of 


Alberta and Neilson v. iedercode eam Rinfret J., delivering the judgment 


ofethe count ; eae ee 
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in Re Marriage Legislation in Canada, (1912) A.C. 890: 7 D.L.R. 620. 
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Attorney General for Alberta and Neilson v. Underwood, (1934) 4 D.L.R. 
lo7¢ Seesalso, Kerem v. Kerr, (1934) S.GeRe 72. 
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"The whole question depends upon the distinction 
to be made between the formalities of the 
ceremony of marriage and the status or capacity 
required to contract marriage is not confined 

to the ceremony itself. It legitimately 
includes the various steps or preliminaries 
leading to it. The Statute of Alberta, in its 
essence deals with those steps and preliminaries 
in thatnprovincer:heltristoniy,territordalte it 
applies only to marriage solemnized in Alberta 
and it prescribes the formalities by which the 
ceremony of marriage shall be celebrated in 

that province. It does not pretend to deprive 
Minors domiciled in Alberta of the capacity 

to marry outside the province without the 
consent of their parents. Moreover it requires 
that consent only under certain conditions and 
it is not directed to the question of personal 
status." 


This statement has been held to apply to the provisions of Section 24 
; , é 103 ; , 
of the Solemnization of Marriage Act, which protects under certain 
circumstances the solemnization of marriage where either party is under 


104 


16 years of age. 


It would thus appear that a provincial legislation cannot abolish 
the right to sue for annulment of marriage, nor enlarge the grounds of 
annulment except where such enlargement relates to the formalities of 
the celebration of marriage. This is because the Dominion Parliament has 
ostensibly an exclusive right to make or amend the law which determines 


; : : A ? PRs 08 ic) 
the circumstances in which an action for annulment will lie. 


Another source of the socio-legal problems in Canada has been 
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Reb .As.. LO42°Ch,. 303, Now. R.S As, 19/0-Chap. 226. 
104 

Hobson v. Grey, (1958) 25 W.W.R. 82. 
105 


Payne: "Power on Divorce", (2nd - 1964) (Toronto) at 188. 
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caused by the sloth of the Dominion Parliament in enacting laws in areas 
in which it is clearly empowered to do so, others by the activity of 

the provincial legislatures which have enacted laws in areas which fall 
either within the sphere of activity of the Dominion or into a no-man's 
land between the Dominion and the provinces. It needs to be pointed out 
that the provincial legislatures have evidenced far greater activity in 
matters concerning the family than has the Dominion which has vested 
contact with allowing its legislative power to slip from its hands 
through its own lethargy. The result of such tremendous activity on the 
part of the provincial legislatures is lack of uniformity of the rights 
and responsibilities of individuals functioning within the family unit. 
It is desirable to have uniformity of the laws in this regard in all the 
provinces of Canada. The large extent to which the nine common law 
provinces have in fact enacted laws concerning the family under Section 
92 of the British North America Act 1867 are indicated below. Only the 


relevant statutes to this thesis are shown below. 


Statutes Enacted by The Dominion Parliament under Section 91, B.N.A. Act 


Dissolution and Annulment of Marriage 1963, S.C. Ch. 10 
Divorce: Acts'1967—66,>.5.C. (Ch. 924. 


BoC. DivorcesAppeals Act, R.S.C. 1952 Ch. 21, Repealed by 1967-68 S.C. 
Chie Dike. 


Divorce Jurisdiction Act R.S.C. 1952 Ch. 84, Repealed by 1967-68 Ch. 24. 


Divorce (Ontario) Act, R.S.C. 1952 Ch. 85, partly repealed by 1967-68 
Cline. 


Marriage “Aer RVG. C9052 "Ch, 16, “S.C 96 7s60reCh.. 24. 
Statutes Enacted by Provincial Legislatures under Section 92, 


Aiberta (R.S.A. 1970) 


— >. all 
i — 


ile? dotdw eno16 ot awsl beionns svad Hot 
a'nam-on & otk x0 nolnimol od3 to QaivEd oe 
duo beintog sd 03 ebson 37 .asamivorq ed, ba 


ai y2iviton 19466%g 163 boonabive oved assutEh 


bajesy sad foldw notntmod siz esd nedt hte 9d3 gninisono> exs3ism | 
; a : 
ebnsd eit mox? gtle o3 19woq oviieletgel eth gutwolle d3tw 29s3n09 


ait so ysivitos evobmomexd dave io sivesx sdT segusdiol nwo ajt dauoid3 
adigiz ea to ytiorrottny to Aosl art estuseletgel fstonivoxq of2 io 378q 
.3ioy yftmet ada otditw gotnokionut aleubivibat to eelwliidieaoges1 bas 
ef3 Ils mat bipgea etd ot ewal sd3 to y3tortoltny aver of sidstkasb et at 
wai gomma> anin otf1 totdwiot an93xs sgisi sft .sbeasd to esonivorg 
moizos2 zobnu viimei sd3 gnaimresnoo ewal bes75sne 498% ak aved asanivorg 
eda vind .wolsd bajsoibat o1s Yd8! 4oA sottemA daze dekitra edd Yo Se 


»woled swode sys 2leadg3 atda o3 gstudsda josveles 
‘apy aes 


% 
oA .A.W.4 ,f@ motions? ishov 3nomstitsT noloimed silt yd begoent 


Of .dd.D,2 .€80L ogstz1eM Yo JasmhingA bas Boljulowstt 
OS .dD .0.2 ,83-CL 395A sozovid 


+2.2 88-T8OL yd bsissqos , LS at) S20! .5.2.8 .3DA ata aol ut 
»AL .dd 
J 18 
«OS .A9 Bd-TOCL yd bolssqed ,'8 dd seer (9.2.4 390A iat unis sotovld 
| Jee 
83-T8CL vd bolssqey yisisaq .@3 .AD geet Bae i 1 ok? ‘(olbwean0) aie 
aN Pa; te b 7 


aL. 


Age of Majority Act. \S).4. 21970 -.Ch, 
Domestic Relations Act, R.S.A. 1970 Ch.113 as amended 
Marriage Act S.A. 1970 Chap. 226 as amended 


Seduction Act R.S.A. 1970 Ch. 334 
British Columbia (R.S.8.C. 1960) 


Age of Majority Act Bill 29 of 1970 
Divorce and Matrimonial Causes Act. R.S.B<C. 1960 Ch. 118 


Marriage Act R.S.B.C. 1960 Ch. 232 as amended 


Manitoba (R.S.M. 1970) 
AgetorMajority-Act- Res.M, 1970 Ch. /1 
Marriage Act R.S.M. 1970 Ch. M-50 


Seduction Act RoS.Ms119/0 Che S=60 
Newfoundland (R.S.N. 1952) 


Family Courts Act R.S.N. 1952 No. 118 as amended 


Solemnization of Marriage Act R.S.N. 1952 No. 160 as amended 
New Brunswick (R.S.N.B. 1952) 


Divorce Court Act R.S.N.B. 1952 Ch. 63 amended and partly repealed 


Marriage Act R.S.N.B. 1952 Ch. 139 as amended 
Nova Scotia (R.S.N.S. 1967) 

Nil 
Ontario (R.S.0O. 1960) 


Marriage Act R.S.O. 1960 Ch. 228 as amended 
Matrimonial Causes Act. .R.S.0. 1960.Ch, 232 


SeduUcL LON ACL R.S.O. L960) Ch. 365 
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Prince Edward Island (R.S.P.E.I. 1951) 


Divorce CoadrriAct.«S.RiE. Bt. WO52eCheav15 
Marriage Act S.P.E.1I. 1968 Ch. 36 


Seduct ton Act StP;E. Ll. 1876 '39"°Vic. Ch. 4 
Saskatchewan (R.S.S. 1965) 


Marriage Act R.S.S. 1965 Ch. 388 as amended 
SeductionlAceeRes. 5er1L965cCh. e106 


Queen's Bench Act R.S.S. 1965 Ch. 85 


[H] NECESSITY OF CHANGE IN INDIA 


It is submitted that it is necessary to do away with the diversity 
in the Indian marriage laws. There is no need to have different bodies 
of law for different sections of people. As envisaged by the 
Directive Principles in the Constitution of India it is necessary to have 
a uniform body of rules applicable to all, irrespective of case or creed. 
This will have the advantage of simplifying the Indian legal system. 
Another advantage will be that the religious bases of marriage laws 
will be done away with. In the context of modern socio-economic political 
philosophy of a socialistic pattern of society in India it is necessary 
to secularize law and legal institutions. 


In the words of Hepeee re” 


"The laws of the Hindus should be reduced to 
one comprehensive pattern, so far as may be 
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Derrett: "Hindu Law Past and Present", (Calcutta) (1957) at 31 
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possible. No gaps should be left which 
skill can fill: the future as well as the 
present should be catered for wherever 
possible. All of which envisages the 
eventual enactment of an Indian code 

which shall embrace all citizens of 
tndta. 


He further says: 


"A sure instinct begs that legislation 
should be confined to the bounds of 
everyday experience and should not 
include rules of purely speculative 

or experimental character." 
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CHAPTER II 


CONTRACTS TO MARRY 
[A] INTRODUCTION 


A marriage is frequently, although by no means invariably, preceded 
by a contract to marry or "engagement" or 'betrothal' as known in India. 
As a general rule such contracts are governed by the same rules of law 
as other contracts but, as a result of their highly personal and uncommer- 
cial nature they possess certain peculiar characteristics. Happily 
actions for breach of promise to marry do not come before the courts in 
India and Canada very frequently, although many engagements are made in 
hope only to be dissolved in dissolution. Even in this materialistic 
age, in most cases the jilted party is prepared to pocket his or her pride 
rather than provide a sensational journalist with free material. The human 
interest element in a case of this sort is very great, which presumably 
accounts for the inordinate amount of space devoted to breach of 
promise actions in the popular press. It may be that the legal problems 
involved are of no great practical consequence, but an examination of 


the topic from the legal standpoint is not without interest. 


Thus, it is proposed to examine certain aspects of the subject in 
the light of the old authorities, taking into account more recent cases 
which bear on the matter, but it must be at once admitted that there is 


a paucity of law on the topic. 
[B] BETROTHAL OR ENGAGEMENT IN INDIA 


Betrothal precedes marriage but unlike marriage it is revocable, so 
that a girl betrothed to one person may be validly given in marriage to 


another person though in such a case a suit may be brought for damages 
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against the father or other guardian of the girl who brought also the 
contract of marriage. Betrothal according to Hindu law is no more than 


a promise to marry. 


In the case of minors the promise is given by the father or other 
legal guardian. Where there is a breach of promise the appropriate 
remedy is not specific performance but qencesene When the plaintiff 
bridegroom dies pending a suit for damages, his legal representative 
can only recover the out-of-pocket expenses incurred during the 


perraeha De 


Thus marriage is not to be confounded with betrothal. The one is 
: . & 
a complete transaction; the other is only a contract. Manu says: 
"Neither ancients nor moderns who were 
good men have ever given a damsel in 


marriage after she has been promised to 
another man." 


Marriage brokerage contracts, or contracts for the payment of 
money, or the conveyance of property, or the doing of any other act on 
condition of the procurement of a particular marriage, are void, on the 
ground that it is immoral to allow marriage to be made the subject of 


mercenary speculation; and under the English law, a bond by the husband 


AL 
Mulla: “Hindu Law’ (Bombay) (13 ed. 1966) at 473. 
2 
Rambhat v. Limmayya A.1I.R. [1892] 16 Bom. 673 (suit for restoration 
of presents. 
3 
Balubhat-ve-Nanabhazi [1920],.44 Bom. L.J.. 446. 
4 
Mayne's "Hindu Law and Usage" (Madras) (11th ed. 1933) at 136. 
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Manu, LX, 99. 
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56. 
to the wife's father to induce the latter to consent to the marriage 
has been held to be in the nature of a marriage brokerage contract. 

F . ‘ 5B 
Therefore, though the Hindu law may allow marriage in the Asura form, 
it is very doubtful whether, after the marriage is completed, the father 
or other guardian of the bride would be entitled to recover from the 
bridegroom the nuptial fee agreed upon. But Narada and Yajnavalkya 
both admit the right of the father to annul a betrothal to one suitor, 
if a better suitor presents himself: and either party to a contract is 
allowed to withdraw from it, where certain specified defects are 

, 6 
discovered. Narada states: 
"A man who withdraws from his contract without 


proper cause may be compelled to marry the 
girl even against his will." 


But it is now settled by decisions that a contract to marry will not 
be specifically enforced, and that the remedy, if any, is by an action 


for damages. 


5A 
Where money is paid to bride's father or guardian in consideration of 
giving her in marriage. 


5B 
When the bridegroom receives a maiden, after having given as much 
wealth as he can afford, to the kinsmen and to the bride herself 
according to his own will that is called Asura rites; See also 
Chapter III for further details. 


6 

Nacddsee VOL Is0—seevan., Ly 05, O60. 
7 

Narada srl 2.35. 
8 


Karibassaka v. Karibassoma [1894] 3 Mysore 153. (Among Brahmins in 
South India, till recent years when the marriage age of girls was 
raised, betrothal and marriage took place together and consummation 
of the marriage was later.) 
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[C] MARRIAGE BROKERAGE 


Where the parties to a contract to marry are sui juris, an action 
for damages for breach of contract by the man or the woman will of 
course lie. Where the marriage contract is entered into on behalf of 
minors, courts have generally awarded damages for breach of contract. 
It is well settled that a marriage brokerage contract or an agreement 
to remunerate or reward a third person in consideration of negotiating 


; , i 
a marriage is contrary to public policy and cannot be enforced. 


An agreement to pay a sum of money to a father in consideration of 
giving his daughter in marriage is equally opposed to public policy and 
i WEY But a promise to make a gift in consideration of the 
bridegroom agreeing to marry the daughter of the promisor is valid and 
enforceable and is not immoral or opposed to public poliegin- Money 
paid to a father or brother under an agreement cannot, however, be 
recovered when once the marriage takes place” but if the marriage is 


’ ut 
not performed, it can be recovered. 


Purushotamdas v. Purushotamdas [1897] 21 Bombay. 23. 


10 
Umed v. Nagindas [1870] 7 B.N.C.0.C.J., 122 (the agreement being for 
payment of consideration was invalid as contrary to public policy). 
Hermann v,. Charlesworth [1905] 2 K.B., 123 C.A. 


Wal 

Srinivasa Aiyer v. Sesha Aiyer [1918] 41 Mad. 197. 
12 

Narayanan Nambudiri v. Unnimayya [1945] 1M.L.J. 145. 
13 

Dholidas Ishwar v. Fulchand [1898] 22 Bom., 658, 665. 
14 


Pranmohandas v. Harimohan [1925] 52 Cal. 425. 
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Thus the rule of Hindu law regarding recovery of money or jewels 
presented before marriage or of expenses incurred, apart from any 
question of the parents’ betrothal being a valid contract, is certainly 
enforceable as a rule of justice, equity and good Sareeay But, co 
award damages for breach of contract, except where the parties intending 
to marry one another are themselves parties to the contract and are 
competent to contract, appears open to the objection that there can be 
no enforceable contract to marry on behalf of minor children. As the 
betrothal is revocable where a better match is available, as the interests 
of minor children are the paramount consideration, and as the old rule 
as to detention of an affianced daughter being a punishable offence, is 
certainly not a rule of law now, the betrothal of parents cannot be 


held to be binding in any case. 
[D] ENGAGEMENT IN CANADA 


The Canadian law is the same in this respect as the Indian law, 
since the principle of English common law applies to both the places 
to the contract of marriage. The law relating to engagements is 


uu 
important mainly in two types of cases: e 


(1) Firstly in actions for breach of promise 


of marriage. In these cases the plaintiff 


dG 

Mite eh ee CE, eaa0., 
16 

Mayne, “Hindu Law and Usage" supra note 4 at p. 139. 
jy 


E.L. Johnson, "Family Law", Sweet & Maxwell 1958, p. 23. 
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has never been explicity decided what it is a contract to do, i.e., 


(2) 


is almost invariably the onenee though 
there is no reason why a man should not 


sue a faithless fiancee, and cases in 


which he has done so are not entirely 


Rathewne? 


Secondly in actions to recover an 
engagement ring or presents which may 
have been given during the engagement. 
The right to recover the ring will 
depend on which party broke off the 
engagement and whether that party had 


a legal justification for doing so. 


aos 


An engagement is regarded as a contract, but curiously enough it 


whether it is merely a contract to go through a ceremony of marriage, 


or whether it is, in law, an agreement to marry and live together as 


married people normally do. 


Thus, if a man were to say to his fiancee, 


"I am willing to marry you, but immediately after the wedding I shall 


leave for Australia and I shall never be seeing you again," 


18 


19 


ele. Harrison iv. Cage’ [1698] 1’ ld.-Ray 386% 
Baddeley v. Mortlock [1816] Holt N. P. 151. 


Gin Wola saree 


She is not necessarily a mercenary "gold digger", for she may have 
given up a job, bought a trousseau, and gone to other expenses 

in reliance on the promise of marriage, and thus may suffer 
serious financial loss if the engagement is broken off. 
addition to any such special damage proved, she is also entitled 
to damages at large for the loss of the marriage, or “heart 
balm", as it is popularly termed in the United States. 
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view this would be no breach of contract, as all he agreed to do is 
to go through a ceremony of marriage, and he is willing to do this; 

‘ 20 ; : 
but a dictum in a modern case suggests that an engagement is, in law, 
what it is normally regarded as socially, i.e., an agreement to get 
married and live together as husband and wife. It is submitted, there- 
fore, that the woman, under the circumstances supposed, would be entitled 


to take the view that the man has repudiated his promise to marry her. 


A promise made by a married man during the lifetime of his wife to 
marry some other woman, presumably after his wife's death because he 
could not do so in her lifetime, was held to be against public policy 


ang morals and could not be mer See 


The parties may promise to marry on a certain date, or on the 
‘ : : . 22 ! 
happening of an event which is certain to happen, or the promise may 


be conditional on the happening of some uncertain event; in these cases 


20 
Kremer v’. Ridgway [1949] 1 All E.R. 662. “If it is necessary for 
my decision (though I doubt it), I would say that, while it is 
true that this particular type of contract - the exchange of mutual 
promises to marry ends, so far as legal enforcement is concerned, 
on the performance of the marriage ceremony, nonetheless the 
performance which the parties contemplated at the time they 
exchange mutual promises is not exhausted by the performance of 
a mere ceremony. I am quite sure that no young woman, when she 
accepts a proposal of marriage and a contract is formed, would be 
satisfied if she were told that all the young man is undertaking 
by the promise is to go through a form or ceremony of mutual 
promises to become one another's spouses - to become husband and 


wife with dali that that should entail." (Per Hilbery J. at 
prt G64)F, 

2a 
Wilson Carniey [908] 1 K.B. 729 (C.A.). 

DR 


Frost. v.° Knight’ [1872] L.R. 7 Ex. 111, in which the defendant had 
promised to marry the plaintiff as soon as his (defendant's) 
father died. 
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no action for breach would like until the date had passed or the event 
had occurred, unless the defendant had formally repudiated the 
daeae cients 2 or had put it outside his power to comply with the 


agreement by marrying another person. 


A promise of marriage which does not stipulate the date or the 
event on the occurrence of which the marriage is to take place is termed 
a general promise of marriage, and is construed as a promise to marry 

re ; Zo P 
within a reasonable time on request. In anvaction for breach of,.a 
general promise of marriage the plaintiff must either prove a request 


and refusal to fulfill the ponte or else show a formal repudiation 


23 
Ibid. It was held that the plaintiff could maintain an action for 
breach, although the defendant's father was still alive. Equally 
in Donoghue v. Marshall [1875] 32 L.T. 310, where the parties had 
agreed to marry in May 1875 and the defendant broke the engagement 
in February 1875, it was held that the plaintiff might sue at 
once for breach without waiting until May. 


24 
It might be argued that he has not necessarily done so, because if 
A in January promises to marry B in December, and in March A marries 
C, it is possible that C will die before December, and A will then be 
in a position to marry B. The answer to this is either (1) that an 
engagement places both parties in a special status, that of betrothal, 
which comports the existence of the betrothal, so that so doing would 
be a breach of such duty (this view was adopted by Byles, J. in 
Frost v. Knight, ante, at p. 118, though it was clearly obiter or 
(2) that an engagement is an agreement to marry in the state in which 
the parties are at the time of the agreement. So if A, a bachelor, 
promises to marry B in December, he cannot fulfill that promise as a 
widower. This view was expressed by Lord Denman, C.J. in Short v. 
Stone [1846] 8 0.B. 358, 369; it is submitted that his statement was 
a part of the ratio decidendi of the case, and that view is to be 
preferred to that of Byles, J. 


25 
Harrison v. Case, ante 


26 
Though the refusal need not be made to the plaintiff; in Gough v. 
Fare [162/]°2°C. 6 P.. 631, it was held that there was a sufficient 
request and refusal when the defendant replied "certainly not" to 
an inquiry from the plaintiff's father whether he intended to 
fulfill his promise to marry the plaintiff. 
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of the engagement, the latter being implied when the defendant has 


married another person. 


The parties may include various conditions and terms in their 
contract, provided that such terms and conditions are legal, it may be 
possible to sever the legal from the illegal parts of the contract, 
that is, to hold that there is a valid engagement, but that some part 
of the agreement is tainted with illegality the whole is treated as a 
nullity. For example, if it is an express term or condition of the 
agreement that the parties are to have sexual intercourse before 
marriage, the whole engagement would be void as tending to immorality 


and so contrary to public seiitleeng 
[E] REMEDIES FOR BREACH OF PROMISE 


The only remedies available in an action for breach of promise to 
marry are damages at common law or indemnity and equity, and restitution 
in equity of gifts and property etc. given to the other party in view 
of the promise. Other equitable relief such as specific performance, 
directing the defendant to marry the plaintiff or injunction forbidding 
the defendant to marry another, are obviously from the nature of such 


reliefs, not available for this action. 


(i) Damages 


Although a breach of promise action is based on a breach of 


contractual obligation, the principles governing damages are more akin to 


27 
SHOLE Vi. SDOLL, supra Tote 24 at 372. 


28 
Spiens Vv. Hunt [1908 1 K.e. 720. 
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those applicable in the law of torts. The leading case on this point 
in Canada, Lafayette v. euenad states the principles in which quantum 
of general damages is calculated as being: 
(1) <A matter of discretion for the court; 
(2) Calculated on a basis of indemnity to 
the plaintiff for her pecuniary loss; 
(3) As compensation for a loss of marriage; 
(4) As compensation for injury to her feelings, 
affections and wounded pride; 


(5) The court may also grant special damages. 


In Nanjoket v. Bratushes, feo the court stated that granting 
damages for breach was of the discretion of the court and in exercising 
this discretion the court may take into account: 

(1) The conduct of the parties; 

(2) The fact of seduction by the defendant; 

(3) The chances of marriage lost by the 
plainer; 

(4) Any monetary loss suffered by her 
naturally resulting from the breach; 

(5) The court may also consider the defendant's 


material resources. 
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(ii) Seduction 


A woman plaintiff may, and frequently does, plead seduction by 
the defendant, induced by a promise of marriage, in an attempt to 
inflate the amount of damages. In India and paneea = a charge of 
seduction may be pleaded in the breach of promise action itself as a 
method of increasing the quantum of damages. In Goede a separate 
cause of action may be taken for a charge of seduction under the 
Provincial Seduction Acts. If this course is followed damages for 
seduction may be claimed as a separate head of damage. The exact 
provision of the statutes differ from province to ntevaneegts but as a 
general rule in Canada it is no longer necessary for the father, guardian 
or employer to bring an action for loss of services. In India and the 
United Kingdom, only the father, guardian or employer of the plaintiff 
can bring an action for seduction for it is a tort against a parent to 
deprive him of services as a result of having sexual intercourse with 
his daughter. Usually the loss of services will be caused by the 
daughter's subsequent pregnancies and confinements, but provided some 


other loss of service follows as a consequences of the defendant's act, 


31 
Bessala v. Stern [1876] 2 C.P.D. 265 (U.K.) 


ay 
Ewert v. Tetzioff 101959) 28:WeW.R 124 (B.C.). 
Seduction Act, Alberta R.S.A. 1970, Chap. 334. 
Seduction-Act,—Mani-toba~R-SsM. —1954,5-Chaps-238- 
Seduction Act Ontario RvS.0. 1960," Chap. 365. 
Seduction Act Prince Edward Island 1858, 15 Vict. 23, repealed by 
Reoreliertin Lc LOSI GNAD. 2's 
Seduction Act Saskatchewan R.S.S. 1965, Chap. 108. 


33 
There are no such Acts in Newfoundland and Nova Scotia. 
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as, for example, a nervous prensa ee it is irrelevant whether 
pregnancy ensues or not. On the other hand, however, it must follow 
from the nature of the action that if no loss of service can be shown, 
the mere fact that his daughter has been debauched will not give the 
parent a cause of Pegicney @ Moreover the daughter must have been in the 
service of the plaintiff both at the time of the seduction and at the 
time when the loss of service occurred, so that, if she is serving 
another at the time of the seduction, her parent will have to bear the 


resultant loss without recourse to anyone. 


Heavy damages may be awarded to the plaintiff to compensate him 


for the injury to his feelings, pride and sense of honour. This may be 


"illogical" but in the words of Blackburn, nee 


"In form the action is by the master, having 
the right to the services of a servant and 
having lost the benefit of those services by 
reason of the wrongful act of the defendant; 
but though in form this is the nature of the 
action, the damage by loss of service is in 
reality merely nominal; and so long ago as 
Lord Ellenborough's time... the practice 

had become inveterate of giving to the parent, 
or person in loco parentis, damages beyond 
the mere loss of service in respect of the 
loss aggravated by the injury to the person 
seduced. In effect, the damages are given 
to the plaintiff as standing in the relation 
of parent, and the action has at present no 
reference to the relation of master and 
servant beyond the mere technical point in 
which it is founded." 


34 

Manvell v. Thomson (1826) 2 C. & P. 303. 
35 

Eager v. Grimwood (1847) I Exch. 61. 
36 


terey v. Hutchinson (1868) E.R. 3.0.8. 599, 602. 
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Consequently damages have been reduced where the daughter had been 


unchaste before the defendant seduced her and where the plaintiff was 
himself unmarried to his daughter's dakier oo 


In Canada, under the Seduction Act, there is a statutory irrebuttable 
presumption in favor of loss of services, where such a person brings the 
ca ukctavea Under the Act it is possible for the seduced person herself 
to bring the action for damages suffered by Tey oe This is quite 
distinct from the action available in the United Kingdom and India to 
third persons for damages suffered for the loss of the plaintiff's 
services. It is also possible for the plaintiff in Canada in such an 
action to claim as separate heads, damages for breach of promise, damages 
for seduction and maintenance for any child born through the auerioniee 
Damages may also be recovered on the principles of the law of torts for 


nervous shock resulting in physical illness caused by the breach. 


(iii) Special Damages and Exemplary Damages 


29) 
Verry voeWatkine (13836) WR. 30.8.7 599,, 602. 


38 
Fleming v. Miller (1923) 25 O.W.N. 183, action for seduction by 
girl's father. Pregnancy prevented her from rendering him daughterly 
services. The court stated that mere fact of pregnancy was 
sufficient proof of interference with the girl's ability to render 
services and it was not necessary to actually prove loss of services. 


39 
Collard v. Armstrong (1930) 4 W.W.R. 879, the Alberta court stated 
that in Alberta, the fiction that damages could only be obtained for 
loss of services by father or employer for seduction was abolished, 
py the Seduction Act, 1903 Chap. 117, Sec. S, Lind Schedule. A 
seduced woman is entitled to bring one in her own name. R.S.A. 1965. 


40 
Majoket v. Bratussheski (1942) 2 W.W.R. 97. 
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The Indian ~ and Canadian courts have been willing to grant the 
plaintiff in a breach of promise action special damages for expenses 
incurred by her for hospitalization during pregnancy, travel expenses, 
etc. In some cases the court has considered that the fact of seduction 
is reason for increasing the amount and awarding the plaintiff exemplary 


erences 


An unusual example of damages awarded under this head is to be 
seen in Shaw v. Sie In 1937 the plaintiff became engaged to a man 
who described himself as a widower. They subsequently went through a 
ceremony of marriage and it was not until after his death intestate 14 
years later that she discovered that the marriage was void because 
unknown to her, his first wife was still alive at the time of his 
"marriage' to the plaintiff. She then sued his personal representatives 
for damages for breach of promise of marriage, alleging a breach of an 
implied warranty in the contract that he was not already married. It was 
held that she could recover and that the measure of damages was 41000, the 


capital sum to which she would have been entitled from his estate had 


ay 
Gupte: "Hindu Law of Marriage'' (Bombay - 1961) at 25. 
42 


H. v. H. (1947) 2 W.W.R., 695 (Alberta). The plaintiff was awarded 
$377 special damages for hospitalization during pregnancy. 


43 
Verboski v. Hunt, [1945] Manitoba Reports 342. The plaintiff was 
awarded $2500 general and $1000 exemplary damages. 


44 
COs) OP AdIn hk. DoGs CsA” (Us Ke) 
Seecalso Tseheids v. Tscheidse (1963) 41 D.L.R. 138 (Sask.) Plaintiff 
was awarded $8000 damages. "No monetary compensation can cure the 
deceit perpetrated by the defendant." 
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She in’fact had the status of his widow. 
(iv) Restitution 


The principles which effect the recovery of gifts and property 
given on the basis of the contract to marry are stated in Seller v. 
faa as follows: Gifts and cash given by either party to the other 
in prospect of marriage may be recovered. Other gifts, e.g., Christmas 
presents and personal presents - which are not given in contemplation 


of marriage may not be recovered. 


(v) Engagement Ring 


When an engagement is broken off, there may be duty to return the 
engagement ring and other presents which may have been made during the 
engagement. It is widely believed that the general rule is that if the 
man breaks off the engagement, the woman can keep the ring, whereas if 
the woman breaks it off she must return ee but it is submitted that 
this rule only applies strictly when the engagement is broken off without 
legal justification; so that if the man breaks it off with justification, 
he can claim the return of the ring, and if the woman breaks it off with 


justification, she can keep it. 


Where third parties have given gifts to either party to the 


engagement there is no absolute right of ecaceny: | but it would appear 
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that on quasi-contractual principles such gifts should be returned to 
the donor since the conditions precedent for the gift being made (viz: 
the intended marriage) has failed. In India there is absolutely no 
doubt that if any present of ornaments has been made by the father or 
the guardian of the bridegroom to the bride, the same could be 
recovered by the former if the father of the bride, in breach of the 
contract, gives away the girl in marriage to Ane Oe or if the bride 


or bridegroom dies before the marriage. 
[F] DOWRY UNDER HINDU LAW 


The word 'dowry' means any property or valuable security given or 
agreed to be given between the parties to the marriage, or by any person 
at, before or after the marriage, as consideration for marriage. It 
does not include wedding presents unless they are made as consideration 
for the marriage. It is submitted that a present or payment is in 
consideration for the marriage if the marriage would not have been 
arranged by those who arranged it unless the present or payment had 


been made or promised to be made. 


This degrading practice of receiving Varadakshina or dowry owes its 
origin to ancient times. Marriage, according to Hindu Shastras, is a holy 
sacrament and the gift of a girl to a suitable person is a sacred duty 


enjoined upon the father which, if duly performed, is held to confer upon 


48 
Girdhar Singh v. Neeladhar Singh (1912) 10 All L.J. 159. 


49 
Rajendra Bahadur v. Roshan, A.I.R. [1950] All. 92. 
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him great spiritual benefit. Thus, due to the demand of dowry by the 
bridegroom, the father fails to perform his sacred duty, if he is poor. 
One peculiar case of what passed as dowry from the bride's relations to 
the bridegroom which has great relevance for India may be recalled here. 
On the occasion of the marriage of the Portuguese Princess Catherine of 
Braganza with Charles II of England, the island of Bombay, then a 
Portuguese possession, passed as dowry of that princess to her royal 
consort. So, but for the fortunate accident of gift of land, the 

Island of Bombay would have remained to this day in Portuguese possession, 
a reminder to the doctrinaire Poinieieeneiae and social legislators of 


the sway of chance and accidents over human affairs. 


To remove this evil of dowry, the Dowry Prohibition Act, 1961, was 
passed on ist July 1961. This act, which was such a controversial 
measure and which necessitated a historic joint session of the 
Parliament as the two Houses could not agree with regard to some of its 
provisions, has received the assent of the President and has become the 
law of the land. It prohibits and penalizes the demanding or giving of 
dowry directly or indirectly, though bona fide gifts out of natural love 
and affection would be Sienmleee les! Punishment for contravention 
extends up to six months imprisonment and a fine of up to Rs 5,000. 
Where a dowry is in fact given, the bride herself is entitled to it (for 


under the maxim 'factum valet' the transfer, though Prohibited, is valid) 


50 
Derrett, 'Introduction to Modern Hindu Law'' (Oxford - 1963) at 145-46. 


Sl 
The Dowry Prohibition Act 1961, Section 3 and 4. 
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the person receiving it must transfer it subject to a penalty for 

failure so to do, and if she dies before receiving it her heirs are 
entitled to claim it” from the person holding it@for the’ times being. 
Agreements for giving or taking dowries have been declared weddlec The 
offences created by the Acts are non-cognizable, and prosecutions may 

be instituted only with the consent of the state governments in the case 
of the offence of demanding dowry. It seems that the bride's creditors 
or assignee in insolvency, or even a universal donee or a legatee from 
her, have or has no right to the dowry, for the statute studiously avoids 


vesting it in the bride herself. It appears that she can, however, 


assign it, with the holder's assent. 


Where, in contravention of the Act, a dowry is paid, and then the 
marriage fails to be solemnized, the dowry cannot be recovered by way of 


4 : : ; : : ; 2) 
suit, for it was an illegal contract and the parties are in pari delicto. 


The Dowry Prohibition Act is a piece of ambitious social legislation 
of which we have yet to see the actual impact on society. The question 
which becomes most pertinent is whether legislation can really alter 
social behaviour unless the legislation itself represents the awakened 
conscience and will of society. The avowed object of this statute is 
undoubtedly the eradication of the social evil of dowry, and whether the 
statute will achieve its object or not can only be gauged on a 


consideration of the actual nature of what has been known as dowry in 


De 
the Dowly ELoudbation ACE 1961,” Sectiome>=and’ 6% 


53 
Ramekbal v. Harcihar A.D.R. [1962] Pat. 343. 
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society down the ages. In fact, dowry, in one form or another, is as 
old as the hills and has been in existence in every civilized society 
though its effects and its implications have been different according 

to the differences in the organization and structure of the society 
concerned. The fact, that dowry is the concomitant of what can be said 
to be arranged marriages and whether amongst princely houses or 
commoners, whether in Christendom or the Hindu world, arranged marriages 
have held sway from time immemorial and are prevalent even now. Thus, so 
long as the institution of arranged marriages remains, dowry will remain 
disguised in various forms, though the act may have some effect in 
mitigating some of its worst manifestations. The penal clauses, even 
though somewhat blunted by safeguards against frivolous complaints, may 
well instil some fear and sense of restraint in the hearts of rapacious 
and money-grabbing parents. The present phase of Indian society where 
the demands for dowries have assumed colossal proportions seem to stem 
from the severe economic stresses to which the common man, at least so 
far as the middle classes are concerned, is subjected, to which are 
added the demands of altered standard of living. It may be questioned, 
however, whether in spite of concomitant of dowry, arranged marriages 
are altogether evil, though the alteration of values and the new concept 
of the importance of women as active participants in every form of social 
activity and not merely as the presiding spirit of the home and the 
heart have made it somewhat outmoded. It may be submitted that in the 
foreseeable future the tempo of the emancipation and economic 
independence of women will result in marriages settled by the bride and 
the bridegroom though permission and assent of the elders and those who 


represent the values of the social background may still be obtained in 
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Vos 
many cases. This seems to be the shape of things to come and with the 
change of social background the evil of dowry may well disappear. The 
present act, therefore, though it is well meant and may curb some of 
the demands of unscrupulous parents, may remain more an ornament of 


the statute book than a weapon used in the field of active litigation. 


[G] MARRIAGE SETTLEMENT IN CANADA 


(i) Ante Nuptial Settlement 


A marriage settlement is a contract which may be made by a third 
party, viz. a person who is not necessarily a party to the contract to 
marry such as a father or uncle. It is a contract which consists of 
transfer of property in view of marriage. It may be made either before 
or after the marriage takes place, i.e. ante-nuptial or post-nuptial 
settlements. A concept of marriage settlement may be compared to dowry 
in India. It is not common in Canada. The property, however, may be 
settled voluntarily. This type of contract is governed partly by 


ee; . ; 54 
provincial statutes in some provinces and mostly by common law. 


Basically there are two types of marriage settlements. Ina 


leading case, Attorney General for Ontario v. wage Privy Council 


distinguished between settlement made by and between the parties to 


the marriage (e.g. father) (comparable to dowry) as Poilers ce 


54 
Marriage Settlement Act, Manitoba R.s.M. 1954, Chap. 155: 
Marriage oettlement Act, Sask, B.Sao. 1965, Chap. 339. 
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"There is a clear line of demarcation 

between two classes of settlement made 

in consideration of marriage. The first 

class, a settlement made by a husband on 

his own marriage for the benefit of his 

wife and the issue of the marriage, is a 

settlement which as between the settlors 

is made for the most valuable consideration 

imaginable, that of marriage. In other 

words, the husband's covenant or transfer 

of property under such a settlement is the 

price paid by him for the hand of his bride 

with no element whatever either of gift or 

bounty involved." 
But the second class of settlement (e.g. one made by a father on the 
marriage of his son or daughter) is a settlement made in consideration 
of marriage truly enough, but not made in consideration of marriage 
with the settlor. In this case it is not true to say that the 
consideration moving to the settlor is 'the highest consideration 
imaginable’. The so-called consideration of marriage in such a case is 
based upon results to the settlor totally distinct from those which 
follow his own marriage. In this second class there is found an 


element of gift or bounty, but this element of gift is not even latent 


iin, (eines iilesic Class oe Seicielleuemie- 


Essentially these two types of settlements may be differentiated 
as follows: 
1. Marriage settlement made between the parties 
ey 
to the contract to marry. 


(a) Parties - same as those in marriage contract. 
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(b) Agreement - to transfer property by one 
to the other and usually also to their 
children. 
(c) Consideration - the fact of marriage to 
each other. No element of gifts or bounty. 
The husband-to-be usually agrees to settle 
property on his bride-to-be and their 


children (if they have any after marriage). 


2. Marriage settlement between a third party 
(e.g. father) and parties to the marriage 
COUEGACE. 
(a) Parties - third party, e.g. father and 
one or both parties to the marriage contract. 
(b) Agreement - by third party to settle property 
on one or both parties to the marriage 
contract and usually also on their 
children. 
(c) Consideration - quasi-contractual. Element 
of gift or bounty. 
The father (or other third party) of the bride- 
to-be or the groom agrees to settle property on 
the engaged-to-—be-married couple (and on their 
children too, usually). The property which is 
the subject matter of such an agreement is not 


treated legally as a ices 


58 
Attorney-General for Ontario v. Perry [1934] 3 W.W.R. 35 (B.C.). 
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(ii) Post Nuptial Settlements 


Marriage settlements may be either ante-nuptial (viz. made before 
the marriage) or post-nuptial (viz. made after the marriage). It is 
possible for a husband to provide for the future needs of his wife qua 


wife in a post-nuptial eee eens 


The difference between ante-nuptial and post-nuptial marriage 
settlements as regards their validity depends upon the fact of marriage. 
An ante-nuptial marriage settlement is a settlement of property made 
in view of a future marriage. The validity of the ante-nuptial settle- 
ment depends upon the parties to the marriage actually contracting a 
valid marriage at some future date. Thus, if the 'marriage' entered 
into at a future date is void, then the validity of the marriage 
settlement is Ne oe If the marriage is valid (or Semble voidable) 
the ante-nuptial settlement is validated. By contrast, a post-nuptial 
settlement is made after the fact of marriage. Parties to the 
settlement have knowledge of the fact of an existing valid marriage in 
view of which the settlement is made. If the marriage subsequently 
turns out to be void, this could affect the settlement. If the 
marriage is voidable, but the settlement is nevertheless made, there 
is a presumption that the parties to the settlement had knowledge of 
the defect in the marriage, but if it can be proved that parties were 


ignorant of the fact that the marriage was voidable, and the parties 


59 
Hicks v. Kennedy [1956] 20 W.W.R. 517 (Alberta). 
60 


See Jackson: ''The Formation and Annulment of Marriage'', (Butterworth) 
[2969R=" 2nd. ed.) at p. 114—Lis. 
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subsequently wanted it annulled, then the marriage settlement would be 


cence 


(iii) Provincial Legislation 


Only two common law provinces, viz. Manitoba and Saskatchewan have 
statutes concerning marriage settlements. The purpose of the Manitoba 
Marriage Settlement vee and the Saskatchewan Marriage Settlement 
ee is to prevent fraudulent settlements made with the intention of 
defrauding the settlor's creditors. The settlement must be in writing 
and these statutes provide for formalities in the formation of the 
contract and registration. All the documents must be registered within 
three months of the date of execution. The statute safeguards both the 
legitimate claims of creditors and the rights of the wife or person on 
whom property is settled. Where the settlement is bona fide and registered 
as required by the statute, the property settled is protected for the 
wife (or beneficiary) against the claims of the settlor's creditors. 

If the settlement is not bona fide, or is not registered as required, 
the statute protects the claims of the settlor's creditors and the 
creditors may seek recovery and satisfaction of their claims from the 
property which is the subject of the marriage settlement. The statute 


also provides for registration of settlement executed outside the 
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Galloway v. Galloway [1914] 30 T.L.R. 531. 
62 

Roost 19D4, Chap. 155. 
63 


R.S.S. 1965, Chap. 339. 
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province. 
[H] SUGGESTED REFORMS 
(i) Breach of Promise 


In the United States the gravest abuses have arisen in the odes 
of damages, to which courts have anomalously applied the tort rather 
than the contract rules of recovery, thereby placing the assessment of 
damages substantially in the discretion of the jury. Under the tort 
rules the plaintiff may recover both compensatory and exemplary damages, 
the latter being based on the defendant's ill behavior or bad motives. 
In the great majority of cases the plaintiff succeeds in recovering 
exemplary damages, on what seems to be a presumption that a man who 
violates his promise is acting maliciously and that a woman who is 
jilted is invariably insulted or outraged. The danger of oppressive 
verdicts under the guise of "exemplary", "vindictive", "punitive", or 
"aggravated" damages, which exist in ordinary actions for intentional 
wrongs, such as assault, false imprisonment, and gross defamation, is 
greatly magnified in breach of promise actions through the prominence 
of various sentimental Fattoraee In summary, in the United States, 
the action for damages for breach of promise offered a great many 


ae 65 : 
opportunities for abuse. Hence, at present an engagement to marry in 


64 


Feinsinger, "Legislative Attack on Heart Balm" [1935] 33 Mich. L. 
Rev. 979. 


65 
Hence, in U.S.A. there has been in recent years a spate of 
legislation popularly known as Heart Balm Laws", which restricts 
or abolishes the right to maintain or bring an action for 
damages for breach of promise to marry. 
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the United States and Rae an has no legal effect and claims for 


damages for "breach of promise" are abolished. 


Whatever may be the position in the United States, it does not 
follow that the position is the same in Canada or India, nor does it 
follow that India and Canada should adopt legislation similar to that 
of the United States or England. It is time that the right to bring 
an action for breach of promise of marriage be recognized as somewhat 
antiquarian in the context of social conditions of life in the 20th 
century in Canada and India. Nevertheless, there may be still some 
people in India and Canada to whom such a right would be valuable and 
perhaps such persons: should not be denied the right. Since Indian 
society has diversity in castes and religions, and Canadian society is 
composed mainly of immigrants of vastly different ethnic backgrounds, 
it is submitted that a sound case based on social needs may be raised 
to support the continuation of such a right of action in Canada and 


india. 
(ii) Seduction 


As has been pointed out, this branch of the law is sadly in need 
of reform. The complications and anomalies arise from the fact that 
English law has never recognized an action for loss of parental rights 
as such, but has had to adopt another action which has filled the gap 


imperfectly. Whilst it is founded upon a fiction, the trouble is that 


66 
Law Reform (Miscellaneous Provisions) Act, 1970 Section 1(1); 
"An agreement between two persons to marry one another shall not 
. have effect as a contract giving rise to legal rights 
and no action shall be... .. for breach of such an agreement. . 


WwW 


haga Oey) oe 


| 402 emtsko bas tostts ieget ica et 
. o -botiattods. set 
Jon as0b tt ,a9%s32 boital ofa nt 

jt asob ea -etbnl 10 ebsasd at omse od ©. 

tani o3 taitmte ootislatgesl tqobs biuorde } 

gatad o3 tHgix sda tadz omtt+ at 41 ia 
jadwanos eas bostapossy od ogstzrem to s 
di08 ola ut ottf to enolsthnoo Estsor laa odd nt nessaupiinn 


smoe [Lite sd ysem s1sd3 ,pesisditsevert .sibol bos aboned at eure 
bas sidsulsyv od blyow idgtx s dove moti o3 sheped poe sbbat at siqceq | 

catbal sont2 .idgka sda batnsb sd jon bluore entostoq dove z sana “a 
et ¢setooe matbacsd bre EES bas eastasa at ythexsvtb end. qoakooe . 


‘; imeotuly 
,2beruoiglosd ofniis slate $3bu videev to asas7gimmt to ylatan . n 
ve 


boaiss sd ven ebsen [stooe no beesd sean bryoe & Jedd be22 indus. A 3r ne 


el Ow & - 
: bas sborso nt notsos to tdgit s dove 20 nokeusmt smo aig Jxoqque OF 
ea 
: Barbet 
? Aye : a 


sotsoubes (tt vin aa 

basn at vibsa et wal ofa iovriamesd tit ,avo bageteg mesd aed aA || 7) 
Jedd 3982 sid moxt sabxs eolfamone bas gaoSeobiqnod edT  .aratsz 20 1s 3 
etigix Istnstsq to asol xot robics fe bes ingoos® qeven asi wal, debtand 
qeg od2 bolfti esd dobdw noisos s9Addons a o3 bed aad Jud eee 


ted at efduors sft .notiot3 « noqu Ksbouot et Jt delidW .ylas igs 
| re ae 


| csciehga bahar Byers 7 aaa nan 


a, 


80. 


for that fiction there must be some foundation, however slender, in 

fact. Consequently the Law Reform Committee in England has recommended 
that the actions for loss of services, seduction and harbouring should 

be abolished and that instead a father or mother should be able to 
recover expenses reasonably incurred as the result of a tortious injury 
inflicted on a dependant child. This would include medical and nursing 
expenses, the cost of visiting the child in hospital or elsewhere, and 
any consequential loss of earnings. The age of the child and the 
existence of any services should be immaterial. It is submitted that the 


same reform should be implemented in Canada and India. 


As has been pointed out, in Canada under the Seduction Act there 
is a statutory irrebuttable presumption in favor of loss of services. 
Where such a person brings the section under the Act it is possible for 
the seduced person herself to bring the action for damages suffered by 
herself. This is quite distinct from the action available in the United 
Kingdom and India to third persons for damages suffered for the loss of 
the plaintiff's services. It is submitted that such a change should be 
brought about in the Indian law also, the reason being that the Indian 
woman till today looks back to the ancient Smritis for her position and 
is backward compared to the position of the Canadian women, who have 
gone to the extent of the liberation movement. This would not only 
give an important right to an Indian woman but would also add to her 


status in society. 


(iii) Marriage Settlements and Dowry 


The concept of marriage settlement is unknown to Hindu law. It 
may perhaps be recommended to the Christian communities in India that 


the provisions of the Provincial Marriage Settlement Statutes in 
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Manitoba and Saskatchewan are useful in that they provide protection 


for both beneficiaries under the settlement and the settlor's creditors. 


Since we have yet to see the effect of the Dowry Prohibition Act 
it is submitted that the penal clauses of the Act should be more strict 
and the authorities should be on a constant lookout for rapacious 
and money-grabbing parents. By removing this practice of dowry the 
Indian law would not only get rid of an evil practice of society but 
the position of women would considerably increase, since it would give 


a poor man's daughter an equal right to marry a rich man's son. 
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CHAPTER THREE 


CONTRACT OF MARRIAGE 


[A] REQUISITES OF MARRIAGE 


@ 


The Hindu Marriage Act, 1955, somewhat disingenuously lays down 
"conditions' under which marriage may be solemnized between two Hindus. 
The 'conditions' are in fact of two sorts, as the provisions of the Act 
plainly show. In the first class come conditions which may be dis- 
regarded without risk that the marriage will be void. In the second 
come those, disregard of which will render the marriage void ab initio. 
Thus, all the liberal advances of the last century have been retained, 
though the scheme adopted is such that all marriages celebrated under 


1 
the Act are for practical purposes Samskara type marriages. 


The provision for capacity to marry between the two Hindus are 
as Goes: 
(i) Neither party has a spouse living at the 
time of the marriage; 
(ii) Neither party is an idiot or a lunatic at 
the time of marriage; 
(iii) The bridegroom has completed the age of 18 
years and the bride the age of 15 years at 


the time of marriage. 


1 J 
Sacrament (A set of ceremonies performed to accomplish marriage). 


2 
J.D.M. Derrett, "Hindu Law - Past and Present" (Bombay) (1951) at 94. 


5 
The Hindu Marriage Act XXV, 1955 Section 5. 
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(iv) The parties are not within the degrees of 
prohibited relationship unless the custom 
and usage governing each of them permits a 
marriage between the two; 

(v) The parties are not Sapindas of each other, 
unless the custom or usage governing each 
of them permits a marriage between the two; 

(vi) Where the bride has not completed the age 
of 18 years the consent of her guardian in 
marriage, if any, has been obtained for 


the marriage. 


In Canada, in order than man and woman may become husband and wife, 
two conditions must be satisfied: first, they must both possess a 
capacity to contract a marriage, and secondly, they must observe the 
necessary formalities. In England and Canada in order that a person 
should have a capacity to contract a valid marriage, the following 
conditions must be satisfied: 
(a) Neither party must be already married. 
(b) Both parties must be over the age of 16 
years; 
(c) Parties must not be related within the 
prohibited degrees of consanguinity and 
atfinity: 
(d) In England in the case of certain 
descendants of King George II, the 
requirement of the Royal Marriage Act, 


1772, must be complied with. 
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This summary of the legal requirements for the formation of the valid 
marriage, although it is accurate for both England and common law Canada, 
is deceptively simple for the Canadian situation. The cause of the 
complexities and confusion which exist in this area of law in Canada in 
the nine common-law provinces is partly the historical colonial heritage 
of these provinces and partly the problems created by the Canadian 
constitution under section 91 and 92 of the British North America Act. 
In England, power to enact all laws concerning matrimonial matters is 
vested in parliament. In India it is divided between the central 
government and the state government. In Canada this power is divided 
between the Dominion Parliament and provincial legislatures. The British 
North America Act 1867 provides that general law-making powers over 
certain areas including "Marriage and piveree lies with the Dominion 
Parliament. Section 92 carves out specific exceptions from the over-all 
authority. Provincial legislatures have authority to enact laws 
concerning inter alia 

(1) the solemnization of marriage in the province: 

(2) the administration of justice, including 


setting up courts in the province. 


Age, physical and mental capacity, consanguinity and affinity are 
matters which strictly speaking do not come within the ambit of provincial 
legislatures. Provincial marriage laws dealing with these matters are 


obliged to be drafted in the forms of provisions affecting solemnization. 


th 
B.N,AseAct 1667, 30-31 Vict. Ch. 3, see, Sly Se. 26 (mperial). 


btfev ef Yo mokiemz01 oi 102 @ 

~sbsnn2 wal nommo2 has boaiged Asod 20% 
of 20 saves edt gahapabtay ros jo . 

eiteteberpteep cs rcr < : nc 

ogeitred Iatnofoo Leobrotekd 38d ylateq eb asontvera wal—womao baa 

astbans) of? yd botsex> amoidoxq sd3 yftaeq bus esomtvorq sesd3 30 — 2) 

.3DA sokxemA citx0% detit1% edt to Se bas. ER aot3osa teabsu aolsu3tsenoo : : 

et exstism Istaomttise antorsan0> ewsl ifs dasa 03 t9woq , basignd ol _ 

fetta. sda soowied beblvib at 2% sthal al .dnomptizaq ot betsav 


pobivib 2k 1swog etd? sbsso) ol .togmmasveg ogada of3 bas jnsmnrsvog 
detsiazé oft .aexuaeistgsl Istontvoxq bos Joemetizs{ sotmimod sd? asswisd 
4svo exswoq anitsmwel [stsa9g sad3 agbivorg TaeL toA sotiemA di10K 
noinimod sit dtiw estl i abyouhe bre sgetrreM" gatbulont esos egg ee 
(Is-1svo oda mott enottqeszs slitesae tuo aeytas SC aotjoee - Inometiss4 
awsi josne ot ytizodjus svat eermdelatgel Istonivert .yibrodsus | 


(wi 458 


| ails sojnt actaxeoqoo 


5 AS6 


5 
isontvetq add ot sgsttysa to sotitasiomefor sda (Lf) 
cats 


gnibulont ,soitavt io cotiatzeboimbs sly (S$) 


.Sonivoetg siz at staves qu garkssee 


e1s yJinttis bas yiinkugnasanop .yJtosqes- Isomem bas Lesteviq .9pA d 


fstontvotq to Jidms od3 nisitiw saoo jon ob gnidseqe yldotize doftdw e1ssism 


91s axsiiem geeds ditw anilesb awal sgetiaste fetantvo1d -estwssletgel © 
smolicsinmaloe yntiosite enotetvetg to amzo) edd mt bettsxb sd 03 begtido 


oho ks 


Since the provinces may not legislate regarding the effect of non- 
compliance of such provisions by invalidating the marriage (rendering 


it void or voidable) the law of England prevails as regards such matters. 
[B] MONOGAMY 
(i) Hindu Law 


From Vedic times, though monogamy has been the rule, polygamy has, 
as an exception, existed, side by side. The rules relating to marriage 
allowed a man more than one wife. But the wife who was first wedded 
was alone the wife in the fullest sane,” Apastamba, says that if a 
man has a wife, who is willing and able to perform the religious duties 
and who bears sons, he shall not take a second waa One text of Manu 
seems to indicate that there was a time when a second marriage was only 
allowed to a man after the death of his former “tea,” Another set of 
texts lays down special grounds which justify a husband in taking a 
second wife. It was only when a wife was barren, diseased, or vicious 
that she could be superseded and a second marriage was valid; as also 
when she poneented A On the suppression of a wife, the husband had 


to make provision for her. Other passages provide for a plurality of 


5 
Vedic Index, I, 478. 


6 
Apastamba's Codes, 11, S. 11, 12=13. 


7 
"Having thus kindled the sacred fires and performed funeral rites 
to his wife, who died before him, he may marry again and again 
light the nuptial fire." Manu; V, 168. 
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of wives, even of different classes, without any restrictions. 


A peculiar sanctity, however, seems to have been attributed to 
the first marriage, as being that which was contracted from a sense of 
duty, and not merely for personal gratification. The first married wife 
had precedence over the others and her first born son over the half 

10 ‘ pte ‘ 
brothers. It is probable that originally the subsequent wives were 
considered as merely a superior class of concubines like the handmaids 
of the Jewish patriarchs. Thus it became gradually settled in the 
courts of British India that a Hindu is without restriction as to the 
number of his wives, and could marry again without his wives' consent, 

; 8 ; cae d 
or any justification. Custom, however, prevented in some cases any 
second marriage without the consent of the first wife and without 
; ¥ alee : ; ' ; 
making provisions for her. After the Hindu Married Women's Right to 
Separate Residence and Maintenance Act, 1946, the first wife became 
entitled to separate residence and maintenance if the husband married 


again. 


Marriages contracted between Hindus are now made monogamous by 


apriicar Ventretepai introduced by the Hindu Marriage Act, 1955, is 


9 
Mant pe lil ges VELLE 204) six Sh—-a7. 
10 
See Manu III 12-14. 
Li 
tiapita vs lhapita (1894) 17 Mad. Lid. 235, 239. 
12 
See Palaniappa Chettiar v. Alagan Chetti (1921) 48 I.A. 242. 
is 
thempeetakh Marniage Act (LII of 1872), S. 15 and 16. 
14 


The Hindu Marriage Act 1955 Section 5(1); "Neither party has a spouse 
living at the time of the marriage." 
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essentially the voluntary union for life of one man with one woman to 
the exclusion of all others. Before a valid marriage can be solemnized 
both parties to such marriage must be either single or divorced or a 
widow or a widower and then only they are competent to enter into a 
valid marriage. If at the time of performance of the marriage rites 
and ceremonies one or other of the parties had a spouse living and the 
earlier marriage had not already been set aside, the later marriage is 
no marriage at all. Being in contravention of the conditions laid down 
in the Hindu Marriage Act, it is void ab initio. The bigamous marriage 
is non-existent and simply because there is no recourse to the court 

it cannot be said that it exists unless and until a decree is passed 


declaring it to be null and oda 


This condition of Monogamy in the Hindu Marriage Act, 1955, has 
been challenged as unconstitutional on more than one occasion. The 
attack on grounds of religion came before the court in Ram Prasad Seth 
Vet ne ytate of u.p.*? The appellant had no son and it was found on 
medical grounds that his wife was incapable of bearing a son. The 
appellant, however, had a daughter. It was argued that without a son 
the appellant would not get salvation and that other religious 
obligations could not be fulfilled in the family. He wanted, therefore, 


to marry a second wife. The appellant challenged the constitutional 


validity of the Act on the ground that it violated Article We Gio tne 


15) 
William Hudson v. Webster, A.I.R. [1937] Madras 537. 

16 
[1961], A.I.R., All - 334; see also Bhagwanti v. Sadhu Ram A.I.R. 
bP 9561hdPunj te38h2 


17 
which guarantees freedom of religion. 
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constitution. The learned court rejected the contention and pointed 
out that under Hindu Law it is not obligatory to marry a second wife 
if he has no son with the first wife. A son could be adopted and the 


"adopted son' was for all purposes as good as a natural born son. 


The provision of monogamy was further attacked on the ground of 
discrimination and that it violates the principlies of noralityse On 
the ground of discrimination (i.e., the Act discriminates between Hindus 
and Muslims) the court observed that the constitution confers a 
fundamental right on a citizen as an individual and may be called 
personal. It means that other qualifications being equal, race and 
religion will not be a ground of preference or disability. Similarly 
prohibiting class legislation does not forbid classification on 


reasonable see, 2 


The second objection related to the principle of morality and ethics 
and it was contended that the Act gives a fillip to prostitution. The 
census report reveals that in the population of some of the places, 
the number of females is more than males. Accordingly if a man is 
restricted to one wife only the excess number of females could not hope 
to get married and satisfy their biological needs in lawful wedlock 
with the result that such a situation was bound to lead to immorality 


and traffic in human beings, against which the constitution has set its 


18 
Haisnam Baruntitoni Singh v. I.N.H. Bhani Devi, [1959] A.I.R. Mad. 59. 


ihe) 


State of Bombay v. Narasu Appamati, A.I.R. [1952] Bom. 84; "To 
insist on monogamy is a social reform and thus the state is 


entitled to legislate." 
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face. The court could not accept this view. It was observed that it 
is not always necessary that a woman who cannot get married must 


become a prostitute. 


DRaereoucte statedas 


"Morality is not always connected with 
physique and one thing evolution through 
the ages had done to mankind is to bring 
under greater control the physical aspect 
of matters and to subordinate it to the 
mind. If it were not so we could not 
find unchaste married women and chaste 
widows or unmarried. It cannot therefore 
be asserted that marriage is the panacea 
for all moral evils." 


Thus the idea of having several wives at the same time is now repugnant 
to a person of education and culture. Society changes from time to time 
and with it change moral values and laws. The provision of monogamy in 
the Hindu Marriage Act is an instance of a utilitarian law based on the 
theory of greatest good to the greatest number. It is, therefore, not 
necessary that this Act may be advantageous to everyone. Thus it is not 
discriminatory in nature nor does it violate the principles of ethics 


and morality. 
(ii) Canadian Law 


The classic definition of marriage in English law is propounded by 


2 
Lord Penzance in Hyde v. Hyde: - 


"T conceive that marriage, as understood 


20 


B.S. Sinha: "The Hindu Marriage Act 1955: an Experiment in Social 
Législation" , [1968] S.C. 3. Vols 8 at 31. 
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in Christendom, may. ..0.sss0. be defined 
as the voluntary union for life of one 
man and one woman to the exclusion of all 
others." 


It means that marriage by English law must be monogamous and 
that neither party may contract another marriage as long as the original 
union subsists. If a person has already contracted one marriage, he 
cannot contract another until the first spouse dies or the first marriage 
: : 22 : ae 
is annulled or dissolved. Canada is part of the tradition of western 
civilization and has always recognized marriage as monogamous and for 


ee 


The Dominion Parliament has dealt with the question of bigamy in the 
Criminal goles Sections 240-245 provide that bigamy is a criminal 
offence in Canada. The offence is committed by a person undergoing a 
marriage ceremony in Canada with another person when he or the other 
person is already validly married or by marrying two persons on the 
same day or by a person who is a Canadian citizen resident in Canada 
going out of Canada to do any of these prohibited things. Bigamy is a 
criminal offence under Section 240 and 241. Procuring a feigned marriage 


is also an offence. Section 243 makes polygamy also an offence. 


oe 
But this does not apply if the first marriage was void: see 
Bromley, "Family Law'' (Butterworth) (1966 - 3rd ed.) at 32. 


23 
"Proceedings of the special Joint Committee of the Senate and 
House of Commons on Divorce", No. (1), final report 1967, 
Ottawa, 


24 
1953-54 Stats. Can. Ch. 51, as amended up to 1970. 


Le | 


| - i ie ie 2) ; : 
oc , siil ot Gee ene me 


* au 

i avis an as ne ' 
fentaiazo atia es gnol as al aca asdions jes papa suds ee: 
of ,sgseitiem ono bes5stim05 yboouta asd. nogsaq © 31.  ederadee otmy 
egariism Jertt sf3 to astb savoqa texri odd, tiny setoaw 32812009 donna. 


qisteaw 2o moisgibs13 odd to J1sq ek sbeped ‘SS -bavfoasth yo beliunns et 


"7 


to? bis avomsgonom e& saKirtzsm ae usd bos notissiitvia 
sit 


of3 mi yasgid to mokjzasup 93 ditw iisesb esi jnometixe? aokatmod sdT 
fenimits « at ymegid tedt abivoxq 288-088 anotsse® #8 ued Isatmt79 

s gntogtabav moarsq a yd bettimmoo ef somstio Saf .sbens) nt sonstto 
+offto ot to sf nadw moersa todjons ditw sbened ak ynome71s2 sgstrzem 

aft oo enoatsg ows gaiyizem yd yo bsttism yibtisv ybsotls al 102799 
sbsasd ok tasbtesx oostito astbecs) 6 2k orw ok 79q & yd to ysb omse 

6B at qmagid -aagnida beatdinorag agate! yar of o3 sbsos) to tuo gntog 


agsiavem bongist? «© gnftiawoe1Td .1d bas OdS nofjes2 rebnv sonstio Isaimt1 


.sonetto 18 offs yasgyiog aodem EMS noltog@ .eonstioc as) osls at 


ose :btov esw sasttism Jexl? ofa. 25 ton esob waria’ 
»SE 3p (.bea brf - dT) ly “wed ' ,volmo x8 
es 
bas state? off to s933immod aatol Istosqe ald to sneltasaiontt ‘ra 
eTOCL gaoqgex fentd .(1) -of ee ae oe 
q .ewa130. 


Pv) OTOL 03 ai bobuome as fe hs it - 


- 


91. 


In the provincial legislation an attempt is made to enforce this 
requirement by a provision in the Marriage Acts of most provinces that 
parties must state they do not know of any legal impediment to the 


marriage; a prior existing marriage would be a legal impediment. 


The question has sometimes arisen whether a person whose spouse has 
been missing for a number of years may validly enter into a marriage 
union with another person. The Criminal Code provides by Section 240 
that a person does not commit bigamy by going through a marriage ceremony 
with another person even though he or she is married, if he or she 
believes bona fide and on reasonable ground that his or her spouse is 
dead or if the spouse has been continuously missing for 7 years and he 


or she did not know that the spouse was alive during that 7 years. 


Thus, a person who is absent or missing for seven years, in effect, 
sets the other spouse free to remarry in Canada provided that the latter 
is not aware at any time that the spouse is alive at any time during 


those seven years. 


news 23 : , 
The provincial statutes have also attempted to provide for a time 


period during which a spouse is free to remarry after obtaining a 


oa) 
See Marriage Acts 
Alberta: Sec. 20: Court decree for presumption of death of spouse 
alter */*"yéars*ot"absence. (RiS.A., 1971, Chap. 226): 
British Columbia: Section 51: See also Survivorship and Presumption 
of Death Act. 
Manitoba: fh. o.ie oho 54e Che 54.8 Section 925. 
Newabrunswicks  R.S N.b. 1952, Chapter 1395 nil. 
NewloundLland: R.S.N. 1952, Chap. 160. nil. 
Novasecotia se ReowNsos UO/e) Chapters 25/7 nid. 
Oneabto.—heo.0. 960, Chap. 228, Section 11. 
BPeince Edward sleland: Ryo.P ved. L969, Chapter 27, Section 21. 
saskatchewan: (¢R.ous.. 1965, (Chapter 338, Section 29. 
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a Certificate or Court order ‘to that ‘eitect. 
[C] CONSANGUINITY AND AFFINITY 
(i) Hindu Law 


Most, if not all, civilized states prohibit certain marriages as 
incestuous. The prohibited relationship may arise fron consanguinity 
(i.e. blood relationship) or from affinity (i.e. relationship by 
marriage). The degrees within which a man or a woman may marry is a 
matter affecting that individual's personality. But public policy in 
relation to incest is also involved, and marriages within the prohibited 
degrees have been described as "contrary to religion, morality, or to 


any of its fundamental institutions." 


In the early ages, the prohibition against marriages within the 
gotra (Agnatic lineage) or within certain degrees of kinship which are 
now so familiar were probably not firmly established. From the Satapatha 
Brahmana, for instance, it appears that the prohibition extended only to 
the third or fLouwrth ieee ae But by the time of the Grihya Sutras, 
the rule had come into force that a man should take for his wife one 
who is not of the same gotra (Agnatic lineage) or who is not a Sapinda 
(Agnatic or Cognate who share in the Ricebowl) of his ether” According 
to Gautama and Vasistha, (ancient writers) the prohibited degrees were 


four on the mother's side and six on the father's eee All these 
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writers add the restriction that the bride and the bridegroom must not 
be of the same gotra or Parvara. The difference in the statement of the 
rule was evidently due to the fact that the reckoning was, in the former 
case, exclusive, and in the latter inclusive of the bride or feieersane: 
It is thought by some that the rule is based upon physical grounds, and 
that it is meant to prevent that physical degeneracy of the race which 
marriage between near relations would lead to. That may be true. But 
there is a still strong reason for the rule: it is intended to prevent 
moral degeneracy and consequent social evils which would otherwise 
result. These have been so forcibly pointed out by penenam 4 that at 1s 
necessary to quote his words: 


"Tf there were not an insurmountable barrier 
between near relatives called to live 
together in the greatest intimacy, this 
conduct, continual opportunities, friendship 
itself and its innocent caresses might 
kindle fatal passions. The Family - that 
retreat where repose ought to be found in 
the bosom of order, and where the movements 
of the soul, agitated by the scenes of the 
worldsoqueht ato ¢onow icalm. came. ccwould 
itself become a prey to all the inquietudes 
of rivalty, and to all the furies of passion. 
Suspicions would banish confidence - the 
tenderest sentiments of the heart would be 
quenched - eternal enmities of vengeance, 

of which the bare idea is fearful, would 
take their place. The belief in the 
chastity of young girls, that powerful 
attraction to marriage, would have no 
foundation to rest upon: and the most 


29 
Mayne, ‘Hindu Law and Usage", (Higgimbotham) (1953 - 13 ed.) at 151. 
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dangerous snakes would be spread for 
youth in the very asylum where it could 
least escape them." 


Thus it is submitted that the bearing of these remarks upon the 
state of Hindu society, at the time when the rules in question were 
framed, is evident. The Hindus in those days and many of them even now, 
live in joint families and under the same roof for generations together 
and their remote collaterals (of course on the paternal side only) were 
brought into contract in the same way as brothers and sisters in modern 
society. The prohibition of marriage between remote collaterals was 
not therefore, as unnecessary as it may now seem to be. The rule when 
once established for the paternal side, was extended to the maternal 


side by analogy. 


The difficulty of Gotra is, however, of no practical importance 
; 3 US were : : , 
now because of the Hindu Marriage Act. which inter alia provides that 
no marriage solemnized between Hindus before the commencement of the 
Act, which is otherwise valid shall be deemed to be invalid or ever to 
have been invalid by reason only of the fact that the parties thereto 


belong to the same gotra. 


; 32 : ; eee raed. 22 
The Hindu Marriage Act enacts that no marriage is valid if it is 
made between parties who are related to each other as 'sapindas' unless 


such marriage is sanctioned by usage or custom governing both the parties. 


Silt 
The Hindu Marriage Act 1955, Section 29(1). 


32 
Séction 5, clause (v). 
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The Act further liebe "Sapinda Relationship’ by laying down the 
manner of computing degrees of ascent and relationship for the purpose 


of marriage. 


Under the old law, Sapinda Relationship was of primary importance 
in matters of succession to the property of a male Hindu and 'Sapindas' 
belonged to the first class of heirs. The different classes of heirs 
recognized by the different schools of Hindu law have now ceased to 
exist in case of devolution of property of a male Hindu and the new 
scheme of succession evolved by the Hindu Succession Act 1955, does not 


proceed with Sapinda relationship as the indispensible starting point. 


The general rule, therefore, is that no valid marriage can take 
place between two persons who are sapindas of each other. Thus the 


general provisions of the present Hindu Law rules that: 


(1) Sapinda relationship extends as far as the 
third generation in the line of ascent 
through the mother in case of both the 


parties. 


33 
Section 35 clause. (£): 
(1) '‘Sapinda Relationship! with reference to any persons extends 
as far as the third generation (inclusive) in the line of the 
ascent through the mother, and the fifth (inclusive) in the line 
of ascent through the father, the line being traved upwards in 
each case from the person concerned, who is to be counted as first 
generation. 
(ii) Two persons are said to be 'sapindas' of each other if one 
is a lineal ascendent of the other within the limits of Sapinda 
Relationship, or if they have a common lineal ascendent who is 
within the limits of Sapinda Relationship with reference to each 
of them. 
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(2) Sapinda relationship extends as far as 
the fifth generation in the line of 
ascent through the father in case of 
both the parties. 

(3) Sapinda relationship may subsist in 
case of both parties through the father 
or in case of both through the mother}; 
or it may subsist in case of one of them 
through the father and in case of the 
other through the mother. 

(4) The line is traced upwards in case of 
both the parties counting each of them 
as the first generation; the generations 
in the line of ascent whether three or 
five are to be counted inclusive of the 
persons concerned and the common ancestor 
or ancestors. 

(5) Sapinda relationship includes relationship 
by half or uterine blood as well as by 
full blood and also by adoptions. It also 
includes both legitimate and illegiatime 


blood relationship. 


Thus there are two categories of gapindag-1 
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5.V. Cupta, “Hindu Law of Marriage’, (Bombay) (1961) at p. 97. 
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(1) A lineal ascendant within the limits 


of sapinda relationship, and 


(2) Persons having common lineal ascendant 


within those limits. 


Under the first category the male sapindas would be: 


Father 
Father's 
Father's 
Father's 
Mother's 
Father's 
Father's 
Father's 
Father's 
Son 


father 

father's 
father's 
father 

mother's 
mother's 
father's 
mother's 


Son's son 
Son's son's son 
Son's son's son's 


Daughter' 


sso 


father 
father's father 


father 

father's father 
mother's father 
mother's father 


son 


and the female sapindas would be: 


Mother 

Mother's 
Father's 
Father's 
Father's 
Father's 
Father's 
Father's 
Daughter 


mother 

mother 

father's 
father "s 
mother's 
mother's 
mother's 


mother 
father's mother 
father's mother 
mother 
mother 


Daughter's daughter 


Son's dau 


ghter 


Son's son's daughter 
Son's son's son's daughter 


Fe 


Under the second category, two persons are sapindas of each other if 

their common lineal ascendant is within the limits of sapinda relationship, 
that is within the fifth degree through his or her immediate male 

ascendant and within the third degree through his or her immediate female 


ascendant. 


(ii) Canadian Law 
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The English law before the Reformation adopted the canon law but 
one of the results of the break with the Roman Catholic Church was the 
adoption of a slightly modified table of prohibited degrees. But there 
was eventually little doubt that the prohibited degrees were those laid 
down by Archbishop Parker in 1563 and adopted in 1603 in the ninety-ninth 
canon and set out in the Book of Common preventer” Up till’ 1635 a°-marriage 
within the prohibited degree was voidable merely, but the Marriage Act 
of that year made all such marriages void. By the end of the last 
century wide dissatisfaction was being expressed against the stringent 
rules relating to affinity, though it was only after bitter controversy 
that the Deceased Wife's Sister Marriage Act was passed in 1907 permitting 
a man to marry his deceased wife's sister and it was not till 1921 that 
he was allowed by statute to marry his deceased brother's en ies The 
degrees of relationship prohibited today are set out in the first 
schedule to the Marriage Act of 1949, as amended by the Marriage (Enabling) 
Act 1960. The schedule in fact reproduces as Bishop Parker's table as 


amended by the four acts passed between 1907 and 1960. 


In Canada in this area of the law relating to capacity to marriage, 
the Dominion Parliament has enacted its sole statute relating to 


marriage. The Marriage and Divorce Act 1995.°) provides that a marriage 
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Hill vw. Good (1670), Vaugh. 302, 328. 
36 

Deceased Brother's Widow's Marriage Act, 1921. 
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RipwOetwsy Chapavl/6, ec. "2 &S, “ive. , daughter of a sister, son 
of a brother. 
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by a man to his deceased wife's sister or niece and by a woman to her 
deceased husband's brother is not invalid for eget te et oe Apart from 
this Dominion Parliament enactment of the law relating to affinity and 
Mone abei nai in the provinces is the common law of England, stated 
in Archbishop Parker's table of 1563 and contained in the Book of Common 
Prayer of the Church of England. This table prohibits marriage of 
persons related in the first, second and third degrees. The method of 
determining degrees of relationship is by counting up from one party 

to the marriage to the common ancestor to the other party. Archbishop 
Parker's table of 1563 was impliedly accepted as part of the common law 
by Lord Lyndhurst's Ree ephilch provitea that all marriages celebrated 
after 1835 between persons within certain prohibited degrees of 


relationship were null and void. 


The prohibited degrees of relationship contained in Archbishop 


Parker's table included relationship by half-blood. The Table is 


reproduced Hele 


PROHIBITED DEGREES OF AFFINITY & CONSANGUINITY 


ARCHBISHOP PARKER'S TABLES, 1563 - ANNOTATED 


38 
Affinity means relationship by marriage. 


39 
Consanguinity means relationship by blood. 


40 
13355 o0and 6 Bill. 44Ch. S45. sec. 2. 
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Smith and Guttman: “Cases and Materials on Domestic Relations", 
(University of Alberta) (1962) at 118. 
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A MAN MAY NOT MARRY HIS: 


1. father's mother 

2. mother's mother 

39, £ather's father!s wife 
4, mother's father's wife 
5. wife's mother's mother 
6. wife's father's mother 
7. father's sister 

8. mother's sister 

9. father's brother's wife 
10. mother's brother's wife 
11. wife's father's sister 
12. wife's mother's sister 
13. mother 

14. father's wife 

15. wife's mother 

16. daughter 

17. wife's daughter 

18. son's wife 

19. sister 

20. wife's sister 

21. brother's wife 

22. son's daughter 

23. daughter's daughter 
24. son's son's wife 

25. daughter's son's wife 
26. wife's son's daughter 
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A WOMAN MAY NOT MARRY HER: 


1. father's father 

2. mother's father 

3. father's mother's husband 
4, mother's mother's husband 
5. husband's mother's father 
6. husband's father's father 
7. father's brother 

8. mother's brother 

9. father's sister's husband 
10. mother's sister's husband 
11. husband's father's brother 
12. husband's mother's brother 
13. father 

14. mother's husband 

15. husband's father 

LO. son 

17. husband's son 

18. daughter's husband 

19. brother 

20. husband's brother 

21. sister's husband 

JoeB ON SS OD: 

23. daughter's son 

24. son's daughter's husband 
25. daughter's daughter's husband 
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A MAN MAY NOT MARRY HIS: A WOMAN MAY NOT MARRY HER: 
27. wife's daughter's daughter 27. husband's daughter's son 
28. brother's daughter 28. brother's son 
29. sister's daughter 29. sister's son 
30. brother's son's wife 30. brother's daughter's husband 
31. sister's son's wife 31. sister's daughter's husband 
32. wife's brother's daughter 32. husband's brother's son 
33. wife's sister's daughter 33. husband's sister's son 


It should be noted that the Lord Lyndhurst Act does not apply to 
Quakers, Doukhobors, Eskimos, Indians, and other non-Christian 
denominations. The prohibited degree of relationship for such persons 


depends upon some law other than Lord Lyndhurst's INGER 


Lord Lyndhurst's Act is not applicable in New Brunswick, Nova 
Scota and Prince Edward Island. In Nova Scotia and Prince Edward Island 
the prohibited degrees of relationship are those stated in English 
Statute Henry VIII, 32 Henry VIII, 38 by their provisional aPatctess 
Since both Archbishop Parker's Table and the Statute of Henry VIII are 
based on the biblical levitical degrees, these two provisions are 
generally similar although Archbishop Parker's Table is more explicit 


than the Statute of Henry VIII. 


Today the Canadian society is composed of people of Asiatic, East 


ay 
Nets CHEMASGY Lb7 Céo. chiCh. alj/m@Qlova Scotia):. 
Act of 1635, 5 Win. 4 Ch. LO (Prince Edward Isiland). 
Act of 1791, 31 Geo. 5 Ch. 12 (New Brunswick) 
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and West European, Scandinavian and many different ethnic backgrounds. 
Canadian society is therefore a rich mixture of personal law, ethnic 
and religious customs pertaining to marriage. It is probable that the 
people in Canada have never heard of Archbishop Parker or his table and 
even if they have they would probably have dismissed it as being 
irrelevant especially to Asiatic and Jewish and other ethnic groups, 
being something found in a prayer book in the Church of England. Even 
in England, the relationship in Archbishop Parker's table have already 
been modified by the church and at present barely fifteen or half the 
number are observed. It might be argued that in India the prohibited 
degree is very wide. The concept of joint family is breaking down 

and the emphasis is on individual units. The words of Bentham though 
throw a great light on the ancient position but they are not up to date 
and thus the mere idea of having so many prohibited degrees is losing 


ground because of the existence of individual units. 


The Indian law in relation to the adopted child's marriage is the 
same as Canadian law, i.e., though adoption has the effect of removing 
the adopted child from the natural family into the adoptive family, it 
does not sever the tie of blood in the family of birth in the matter of 
marriage. The adoptee, despite the severance of all the ties in the 
natural family, cannot marry any person whom he or she could not have 
married in the family of his or her birth. It may be noted that both 
the child and his adopting parents may be, and frequently are, unaware 
of the identity of the child's natural parents; likewise the child's 
natural parents may be, and frequently are, unaware of the identity of 
the adopting parents and lose all trace of the child itself. In the 


result, the child may in adult life meet and marry a person within the 
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prohibited degrees of relationship and perhaps discover accidentally 
that his or her marriage is void. It is impossible to say whether, and 
if so how frequently, there occur these consequences of adoption. 
Insofar as they do occur, they appear to raise an insoluble problem to 


which no answer at present can be seen. 


The question whether the existing prohibited degrees of relation- 
ship are adequate or whether they should be altered is partly biological 
and partly social and moral. The answer to this must depend upon public 
opinion. Would public opinion tolerate or object to marriages between 
uncle and niece or nephew and aunt and if it objects to such unions, 
does it wish to extend the prohibition to great-uncle and great-niece 


and great nephew and great-aunt? 


It is submitted for India and Canada, therefore, that the prohibited 
degrees should be curtailed and reduced to a minimum. It may be 
proposed as follows: 
No person may be married to any other person 
within the following prohibited relationships of 
the whole or half blood: 
For a man: A man may not marry his 
(1) grandmother 
(2) mother 
(3) sister 


(4) daughter 
(5) granddaughter 


42 
The Law Commission, "Family Law, Nullity of Marriage", at p. 7. 
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For a woman: A woman may not marry her 
(1) grandfather 
(2) father 
(3) brother 


(4) son 
(5) grandson 


Five relations stated above are the minimum number. Relationship 
by marriage (affinity) should not be prohibited. Medically and 


scientifically there is no reason to prohibit such relationship. 
[D] AGE 
(7) “Hindu Law 


Marriage, while bringing physical intimacy between two individuals, 
effects an important change in the legal and social status of parties. 
Consequently, every system of law requires that the parties should have 
attained sufficient age to be capable of a physical union as well as 
to raise the presumption that they understand the nature of the status 
and the obligations attached to it. Marriages of persons of non-age, 
quite apart from being deleterious to the health of the parties, have 
created numerous social problems. Though economic factors have 
influenced the practice, it is indeed the price Indian society has to 
pay for preservation of pre-marital chastity, a theme that has been 
nurtured from ancient times. Further, the practice received positive 
encouragement from the institution of joint family which relieved the 


child spouse of any physical or economic pec nonete ae 


According to Hindu sages the marriageable age of a man was between 


43 


B.N. Sampath, 'Marriageable Age, Consent and Soundness of Mind in 
Indian Matrimonial Law: A Plea for Rationalization", (1969) Benaras 


Law Journal, 29. 
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twenty-four and thirty years and that of a girl between eight and twelve 
years. As Manu ee 

"Let a man of thirty years marry an agreeable 

girl of twelve years, or a man of thrice 

eight years a girl of eight years, one 

marrying earlier deviates from duty." 
In the words of Yama: 

"Tf a girl be not given in marriage when she 

has reached the twelfth year, her mother 


and father as well as her elder brother, 
these three go to the infernal regions." 


While the Hindu sages enjoyed early marriage of females, they 
condemned in the strongest terms the premature consummation of marriage. 

The Child Marriage Restraint Act, 1929, was passed which introduced 
certain changes. Under the Act, commonly known as the Sarada necute the 
marriage of a boy below 14 years was restricted and the violation of it 
was made as a penal offence. The Act was regarded in those days as a 
revolutionary social measure and the people condemned the haste with 
which the Act had been passed. Thousands of early marriage took place 
in a hurry during those days all over India to avoid the penalty imposed 
by the eee! Then came the Special Marriage Act 1954 that fixed the 
age of the female to be 18 years and the male to be 21 years before 


there could be any marriage under that Act. 


The Hindu Marriage Act 1955 areyticee” that a marriage may be 


44 
Manu's Codes, IX - 94. 
45 
Yama's Codes; 22 - 23. 
46 
This Act is called after the name of its sponsor. 
47 
Age of Marriage (1969) S.C.A. 26. 
48 


Section S (iii). 
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solemnized between any two Hindus if the bridegroom has completed the 

age of 18 years and the bride 15 years at the time of the marriage. The 
Act adopts the completion of a particular age at the time of marriage as 
the test of capacity. It pron deees that anyone who procures a marriage 
of himself or herself to be solemnized under the Act in contravention of 
this provision may be punished with simple imprisonment for up to 15 days 
or a fine up to Rs 1000/- or with both. The Child Marriage Restraints Act, 
1929-4970 provides that if a male under 21 years of age marries a child 
(i.e., a female under 15 years) he is punishable as provided by the Hindu 
Marriage Act above. Whosoever performs, conducts or directs a child 
marriage is punishable similarly unless he proves that he had reason to 
believe that the marriage was not a child marriage, i.e., that both 
parties were above the minimum age. Promoting the child marriage whether 
as a parent or guardian or otherwise, permitting it to be solemnized, are 
similar punishable offences. But mere attendance at a child marriage is 
not Binieneb lor: And the marriage, notwithstanding the penal provisions, 


was valid irrespective of the provision of the Child Marriage Restraint 


2 
gis and a marriage in disregard of the corresponding provisions of the 
49 
The Child Marriage Restraint Act 1929, Section 18. 
50 


Ree te Or 1929s Ace 19Mor 1996s Act 40 of 1949° The Central Act is 
supplemented in Assam by Assam Act 27 of 1948, S-45, and there are 
numerous state statutes which copy the provisions of the Central 
British Indian Statute. 
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Hindu Marriage Act will be valid also. 


The idea of putting two different age limits in two acts (Special 
Marriage Act 1954 and Hindu Marriage Act 1955) is not clear but it is 
submitted that the legislature obviously thought that those who would 
be contracting a marriage under the Special Marriage Act 1954 should be 
aware of the consequences of such a marriage. The Child Marriage Restraint 
Act 1929 has been on the statute book for over 42 years and the number of 
prosecutions initiated under the act is infinistesimal as compared to the 
number of child marriages that have taken place during this period. It is 
submitted that an effective implementation of the Child Marriage Restraint 
Act 1929 is a precursory requirement for any further legal reform. 

Another measure, namely, the registration of marriages provided under 
the Hindu Marriage Act Hecsed which would have discouraged the practice of 
child marriage, in an indirect way has been unceremoniously ignored. 
Registration of marriages would obviously require the parties or their 
parents to furnish all the details including the age of the parties to the 
concerned authority. Indeed, obligatory registration would ensure com- 
pliance with the provisions of the Child Marriage Restraint Act, for the 
parents would think twice before arranging the marriage of their children, 
and this would also enable the authorities to prosecute them for 


non-compliance with the provisions of the Act. 


mie) 
B. Sivanandy v. P. Bhagavathyamma, A.I.R. [1962] Mad. 400. 


54 
The Hindu Marriage Act 1955, Section 8. 
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(ii) Canadian Law 


Provincial legislatures have no authority to prescribe a minimum age 
below which a party may not be married. Because of this, the common law 
is applicable where minimum age qualifications are concerned. English 
canon law provided that the age of rational consent below which marriage 
was impossible was seven years for both boys and girls. A marriage 
performed when either party was below seven years was void. Over seven 
years and before either party had reached an age when it could be 
consummated, the marriage remained voidable at the option of the parties, 
if it had not been consummated. Later in the middle ages, the ecclesiastical 
poeta. developed a presumption of canon ae that the age before a 
marriage could be consummated was 14 years for boys and 12 years for girls. 
Dy 


This presumption was accepted into common law, and in England until 1929 


the minimum age for marriage was 12 years for girls and 14 years for boys. 


Provincial legislation of Canada on this topic shows that there is 
a wide range between the minimum age for marriage from province to 
province under enactments in which the provincial legislatures have 
attempted to specify a minimum age. It must be noted that such attempts 
to prescribe a minimum age for marriage are ultra vires the authority of 
the provinces and that the common law of England still remains applicable 


in these provinces, so that a marriage celebrated between a 12 year old 


Se 
See Jackson, 'The Formation and Annulment of Marriage," (1959 - 2nd ed.) 
(Londowy, “at 267 

56 
Bractome a); -¢2 Pata. ADT. ltt.sowers’.s 172. (V13 Ed. LL). 
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Age of Marriage Act, 1929 (19 and 20 Geo. 5 C-36). 
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girl and a 14 year old boy is not a nullity in any province. 


The Provincial Statutes of i thervatia British ialankia® ' and 
Prince Edward fsvante?” attempt to provide a minimum age for both boys 
and girls is 16 years. An exception to this rule is provided in the 
statutes of Alberta and British Columbia for pregnant girls to prevent 
illegitimate children. The exception in the British Columbia statute is 
wider than the exception concerning (merely) pregnant girls because a 
county court or a supreme court judge has a discretion to authorize 
solemnization of marriage or issue of a licence when it is expedient or 
in the interest of the parties to get married at a younger age. In 
Alberta and Prince Edward Island between the ages of 16 and 18 years 
the consent of certain persons is required for a marriage licence to be 
issued. Over 18 years of age parties have full capacity to marry. In 
British Columbia, between the ages of 16 and 19 years, consent of certain 
persons is required before a marriage is solemnized or a licence issued. 
Over 19 years of age parties have full capacity to marry. It should be 
noted that a marriage of a 12 year old girl and a 14 year old boy 
solemnized without judicial authorization would not be void in British 
Columbia since its validity is expressly saved by the statute. Further, 


ee : 61 : 2 , 
it is expressly provided that, notwithstanding these requirements, a 


58 
Marriage Act RSA. 1970. Chap. 2265. Sec. 6, 17, 13. 


59 
Warr iacowActy RS. n.G. LOO. Chap. 232. Sec.129,. 505.3 


60 
So lennazation of Marriage, Act 1969. Chap. 27, Sec. 1/7 & 18. 


61 
ihe Maruiace Act... B.S.B.C. 19600), Chap, 232, Sec., 31. 
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marriage is not invalidated if these requirements are not fulfilled. 


The Marriage Act of Oiteele provides a minimum age of both boys 
and girls as 14 years, and Sastatonerane. provides a minimum age of 15 
years, Mess tobe et provides a minimum age of 18 years. In these 
provinces no person may issue a licence or permit, or solemnize a 
marriage of anyone under this minimum age. An exception to this rule 
is provided for pregnant girls in order to prevent illegitimate children, 
in Saskatchewan and Ontario. In Manitoba, there is no saving exception 
for the pregnant girls in the 1970 statute but the judge has discretion 
to give consent. In Ontario and Manitoba persons over 18 years of age 
have full capacity to marry. In Saskatchewan persons over 19 years of 


age have full capacity to marry. 


The Provincial Statutes of New Beumeuiek and Nova erotin do not 
provide any minimum age for marriage. In the absence of any sub-section 
the common law provision of the minimum age of 12 years for girls and 14 
years for boys prevails and in New Brunswick and Nova Scotia the parties 


have full capacity to marry over the age of 18 years. Under the age of 


62 
The Marriace Act R.S.0. 1960, Chap. 228. sec. S: 


63 
Solemnizatiom of MarriageyAct, R.S.o4gL965, Chap, 238, Sec. 31% 
Sita] ae bo 
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Marriage Act, R.S.M. 1970, Chap. M-50 amended by Chap. 71 of 1971. 
65 

MACTIave AChE. ReosN. bs. LYD2, Chaps So. Secu 24 and 7. 
66 


The Solemnization of Marriage Act, R.S.N.S. 1967 Chap. 87 Sec. 14 
Clys 
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18 years, consent of certain persons is required before a licence can 
be issued. In Newfoundland, over the age of 21 years parties have full 


capacity to marry. 


Thus there is a great divergence in the age requirements between 
the provinces. The age for marriage with consent varies from 12 to 


21 years. The age of absolute capacity ranges from 18 to 21 years. 


The tendency throughout the world is toward raising the age of 
marriage. The Australian Commonwealth Marriage Act, 1961 puts the 
minimum age of marriage in Australia at 18 years for males and 16 
years for females. In order to evaluate the proposal whether the 
marriage age in Canada should be increased or decreased, the following 


Tee 2 : 67 
statistics of Ontario should be considered. 


Number of Number of Number of Number of Number of 
bridegrooms |bridegrooms brides brides brides 
under the under the under the under the under the 
age of age of age of age of age of 
18 years 21 years 18 years 16 years 


209208 
21,890 
23,081 
25,336 


27,007 


67 
Ontario Family Research Project 
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There are indications that marriages of people under 21 are less 
likely to be enduring unions than marriages of people over that age. 
, 68 

According to Mr. Reed: 

"It has been estimated that 70% of Canadian 

desertions occur in the first five to ten 

years of marriage and most often among 

spouses in their mid-twenties." 
This would suggest that a minimum age for solemnization of marriage 
under 21 years is ill advised. However, there are factors which point 
that despite the seeming necessity for a high minimum age for 
solemnization of marriage, perhaps at 21 years a lower level is ultimately 
more desirable. The answer to a high rate of marriage breakdown for 
people who marry too young is more likely to be found in better 
training and education for marriage and married life and a greater effort 
to encourage young people to exercise wisdom and discrimination in 


interpersonal relations, than in a radical upward revision of the 


minimum age for solemnization of marriage. 


Considering all the aspects, it is submitted that the fixation of 
minimum age for the solemnization of marriage in India and Canada is 
satisfactory and require no immediate change. The difference between 
the age of the females and males is also significant because of the 
earlier attainment of physical and social maturity in women than in men, 
because males, statistically, tend to marry persons younger than 


themselves; because it is essential that a young man shall have achieved 


68 
Family Law Project, “Working Paper on Marriage and Marriage 
Breakdown S°FH*= IV;°at*ps 25% 
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HRIESIA 
a degree of emotional and financial independence and self-sufficiency. 
[E] MENTAL AND PHYSICAL CAPACITY 
(i) Hindu Law 


Marriage under the Hindu Marriage Act 1955 is a Sacrament for the 
man as well as the woman. Since it was in the ancient times also not 
a contract, it was generally presumed that the consenting mind was not 
required and from this assumption the validity of the marriage of 
persons of unsound mind and non-age was presumed. But gradually it 
became necessary to examine whether an idiot or a lunatic, (where the 
loss of reason is complete), who is incompetent to accept the gift of 
the bride, which is a necessary part of the ceremony of marriage, can 


constitute a valid marriage or not. 


The texts of ine vajaavelioey - and Narada do not lay down 
explicitly that a person of unsound mind can contract a valid marriage} 
but the validity of such a marriage has been inferred from these texts. 
Since leading commentators have concluded that a person of unsound 
mind cannot marry, these texts cannot be pressed in support of the 


validity of such marriages. 


69 

Manu—IxX,—2041-—-203% 
70 

Yajnavalkya II, 140. 
dak 

Narada xiii 21-22, 
de 


The texts while laying down that certain persons such as impotent, 
outcasts, idiot, lunatics, etc., are excluded from inheritance, 
merely say that the offspring of such persons are entitled to 
take their share. From this the inference is drawn that 
disqualified persons, including a person who is unsound in mind, 
are competent to enter into a valid marriage. 
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Another incongruity that may be pointed out is that even if it is 
presumed that soundness of mind is essential in the case of a bridegroom, 
the requirement of soundness of mind in the case of a bride is nowhere 
thought of in the shastras. A bride in the Hindu marriage is a passive 
participant in the whole transaction and it can be categorically stated 
that the marriage of a girl of unsound mind is valid under the Hindu 
law. It is indeed an anomalous situation that if the bride is unsound 
in mind, the marriage is valid, but when the bridegroom is unsound in 

13 


mind, the marriage is void. 


Under the Hindu Marriage Act, 19sBq)? neither party to a marriage 


should be an idiot or a lunatic at the time of marriage. The act does 
not define the words idiot or lunatic. An idiot is one who is so 
deficient in mind as to be permanently incapable of rational conduct. 

F ' 76 ae : 
Idiocy is the most extreme form of mental unsoundness. An idiot is 
a term applied to a person whose mind has been defective from birth, 
whereas unsoundess of mind usually has some later and traumatic origin. 
Idiocy is a form of congenital insanity, that is, a form of insanity 


due to the absence of development of the mental faculties and 


73 
B.N. Sampath, ''Marriageable Age, Consent and Soundness of Mind in 


Indian Matrimonial Law: A Plea for Rationalization," (1969) 5 
Benarasiedied. at 45s 


74 
Section 5) (ii), 


IPS) 
Concise Oxford Dictionary. 


76 
Kanhaiyalal v. Harsing, A.I.R. [1944] Nag. 232. 


Pi 
Sonabati Devi v. Narayan Chandra, A.I.R. [1936], Pat. 423. 
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intelligence from the very childhood. In order to hold a person to be 
an Hdiot 1p ie not subiicient to find that te issa mere inbecives = In 
the Mental Deficiency Act 1913 (Scotland), ‘idiots"' are defined as 
"persons so defective in mind from birth or from an early age as to be 
unable to guard themselves against common physical dangers." A man of 
feeble mind and with the mental capacity of a child is not, however, an 
idiot; in law an idiot means something more. An ordinary child of 8 or 
9 years cannot be termed as idiot, nor can a man of 54 years with the 


mentality of a child be termed an haere 


Whether a party is an idiot or lunatic is a question of fact to be 
determined on evidence. The burden of proving either allegation lies 


80 


heavily on him who asserts it. 
(ii)“cCanadian Law 


As regards mental capacity, the law of ataleit ee forbids the 
marriage of lunatics. Since the Dominion Parliament has not legislated 
on this point, and the provincial legislature cannot legislate on matters 
affecting capacity, the law of England remains the applicable law in 


, 2 , : 8 
the provinces. In most provinces like ndeepes Prince Edward Island, 


78 

Me. Tatli v. Alfred Robert) Jones, Awl... [1933] All = 122. 
79 

iLigaual . 
80 


J-D.M. Derrett, “Introduction to Modern Hindu haw," (Oxford) (1963), 
ate 154% 
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> Gon. ty Cha 10% 
82 

Marriage Act R.S.M. 1970 Chap. M-50 as amended by Chap. 11, Sec. 23. 
83 


Marriage Act R.S.P.E.1. 1969 Chap. 22. 
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84 : ct wee ; 
Saskatchewan, etc., there is a statutory reference to this incapacity. 


A person must have the mental capacity to understand the nature 
and responsibility of marriage in order to give a voluntary consent to 


the marriage at the time of the marriage ceremony. 


As regards physical health, there is no statutory requirement 
provided by the law of England on health matters. At common Tee Lt 
is a requirement that a person should not be suffering from a serious 
infectious disease such as tuberculosis at the time of the marriage. 
The provincial legislatures have attempted to provide some kind of 
health requirement before a marriage may be entered into, but since such 
legislation is beyond the scope of their authority its validity is 
questionable. The provinces cannot stipulate that a marriage would be 
invalid because one or both parties do not comply with the health 
requirements. Thus, for example, the Marriage Act of Alberta requires 
a medical test for syphilis to be taken before marriage license may be 
issued. This Act attempts to make it a requirement of physical 
capacity that neither party should be suffering from syphilis at the 


date when the marriage licence is issued. 


It is submitted that such legislation is beyond the scope of the 


authority of the provincial legislature and its validity is questionable. 


84 

MarriaGCer Act n.o. oO. £905 Chap. ooo. 
85 

See Chartkow v. Feinstein [1929] 2 W.W.R. 257. 
86 
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The provinces cannot stipulate that a marriage would be invalid because 


both the parties do not comply with the health requirements. 
[F] CONSENT OF THE THIRD PARTIES 
(1)? Hindu haw 


Express or implied agreements of the parties to enter into the 
state of marriage appears, in modern times, to be an indispensible 
requirement for a valid marriage. However, a marriage solemnized without 
such consent under certain circumstances is not invalid in Indian 
Matrimonial law. Absence of consent contemplated in the present context 
does not include the presence of dissent which undoubtedly affects the 

er : 87 : : 
validity of a marriage. It connotes inaction on the part of the 
actual parties which may be due to their incapacity to give such 

P ; ‘ 88 

consent or due to social norm of ingorning such consensus. It may be 
stated in general that where the formalities of marriage are contractual 
in character the consent of the parties is indispensible; but where the 
formalities are sacramental in nature, consent may not be essential. 
Indian matrimonial law admits, as noticed above, the validity of the 
marriage of minors, though the persons responsible for such marriage 

: ; 89 P E ; 
are liable to penalties. The parties to such marriages are incapable 
87 


See Section 12(c) of the Hindu Marriage Act, 1955 and Section 25 
(iii) of the Special Marriage Act. 


88 
B.N. Sampath, "Marriageable age, Consent and Soundness of Mind in 


Indian Matrimonial Law: a Plea for Rationalization," supra note 
(a elsG ea sin ylae 


89 
The Hindu Marriage Act 1955, Section 8. 
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of giving consent due to their minority and therefore the requisite 


consent is supplied by their parents or guardians. 


The usual marriage contemplated under the traditional Hindu Law 
, : 90 
was one between a bride who had not attained puberty, consequently 
; F on 

a minor, and an adult bridegroom. The consent of the parent or 
guardian of the minor bride, and the bridegroom was required and 
sufficient and such a marriage created an irrevocable tie between the 
parties. Traditional Hindu Law also enumerated the guardians who were 


enjoined to give away the girl in marriage. 


This provision of the law which empowered the parents or guardians 
to constitute a valid marriage on behalf of their wards had two 
inherent disadvantages. First, in spite of the bona fides of the parents 
or guardians to safeguard the welfare of their wards, in most of the 
Indian marriages considerations that are extraneous to the interests of 
the actual parties to the marriage are bound to play a prominent role 
eae ; . a2 : 
in influencing the consent of the guardians. Secondly, since such a 


marriage under some of the personal laws created an irrevocable tie 


90 
Kane, 


ee 
It is ordained in the Sastras that a boy of 8 - 12 years should 
undertake the Vedic studies the duration of which would extend 
to a minimum period of 8 years. Therefore, the boy will be 
completing the age of 16 years even if he takes the minimum 
period of studies. Under ancient Hindu law a person attained 
majority by the completion of the 16th year. 


ie 
The emphasis on ''good family background" which may not have any 
relevance to the actual accomplishments of the parties or their 
likes and dislikes is well known. 


Lai 


History of Dharamsastra", Vol. 2 (Bombay) (1941) at 440. 
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tie between the parties, it gave rise to several other problems. Further, 
not all the personal laws enumerated specifically the marriage guardians 
and this posed some difficulty in ascertaining the validity of marriage 


brought about by persons having no locus standi. 


The Hindu Marriage Act 1955 has removed some of the above defects 
and has stated the guardians empowered to supply consent to such which 
are valid and irrevocable as SouLowaee” 

(1) Where the consent of a guardian in marriage 
is necessary for a bride (under the age of 
18 years) the persons entitled to give 
such consent shall be the following in the 
order specified hereunder, namely: 

(a) the father 

(b) the mother 

(c) the paternal grandfather 

(d) the paternal grandmother 

(e) the brother by full blood; as between 
brothers the elder being preferred 

(f) the brother by half blood; as between 
brothers by half blood, the elder being 
preferred; provided that the bride is living 
with him and is being brought up by him 


(g) the paternal uncle by full blood; as 


93 
The Hindu Marriage Act 1955, Section 6. 


od: x | Ls, 400 2 1 


| penny vatbiey sila gabnts339988 nt iver 0 booog a i 
| | | -Lbmata ausol om ontvad anoexeq vd oe aeeet 7 


7 etosteb svods sd3 io smos beyome1 esd 22eL goA ogeizzeM ubmtH oct ye 


=~ 
fotdw dove oF toseno9 ylqque o3 berswoqa® eanakbisug od2 bo2ase ead bas ; 
C& awollod 28 9ldssoverrt bas. biLey 976 
sgetrxam sie nstbisug s to tasanoa sds stedW (1) ears 
to 996 of3 1abmv) sbixd 6 10% yrseasoen at bsp beiiies : 
svig o3 balitias eooeisg sit (arasy BI 
sd3 ot gatwollot sd3 ad (lee jnsanos dove 
:yleman ,.rehnusted baithosqe s9bto a 
tedtst odd (s) 
xaddom adt (d) ed 
xod3s thes 12 inatauied si3 (5) | 
verltembosts Isarsisq sla (b) a . 
meswisd as iboold figt yd zsraotd sit (9) | 
bsitetetg yoied isbls odd esadidaad i 
neswied es ;boold Bsr vd tedtoud sda (2) | - 
ants +ebfo edd ,boofd Ya vd exedsoxd | Lj, one 
gnivtl ef sbiwzd ors tadd bobtvorw bsrxstorg _y om Ot = 
| ted xe qu tdguotd amiod et brs cits dy eeirrr 


é. (tts 


as yhoold itu yd sfovu dantedng oda (g) 


ha: Fania of a) 
= 7.) D> oe SS 


128, 


between paternal uncles, the elder 
being preferred 

(h) the paternal uncle by half blood; as 
between paternal uncles by half blood 
the elder being preferred; provided 
that the bride is living with him and 
is being brought up by him. 

(2) No person shall be entitled to act as a 
guardian in marriage under these provisions 
unless such person has himself completed 
his or her 21st year. 

(3) Where any person entitled to be the guardian 
in marriage under the foregoing provisions 
refuses or is for any cause unable or unfit 
to act as such, the person next in order 
shall be entitled to be the guardian. 

(4) In the absence of any such person, the 
consent of a guardian shall not be necessary 
for a marriage under this Act. 

(5) Nothing in the Act shall affect the juris- 
diction .of a Count to prohibit by injunction 
an intended marriage, if in the Darerest of 
the bride for whose marriage consent is 
required, the court thinks it necessary to 
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Where the parties have attained majority, their consent is 


essential for the validity of their marriage. Here again, the 


| shape 4 he ADE 


mm eM oe ee va Was Bs 


as 


Ti 
a 


on 7 
aa Pay ay, oh) 


was Di. Ba 


ioe sa a ae tani a 


a ee 


" 


Pa 


, 


hebtiroxg ghex39texy gated rabies eds, yt 
bas atid datw gntvil at, shtxdodg.tadtay woo thre agian 


«mid yd qu iiguomd goked ako Pe hb ee oan | 


& es ton o2 beltitas od Lae noessq of (S) 
enotetve1g seed s9bsv sgektism ak ostbrsug 
bsisiqnos ieemtd aed soersq Howe aeolau 
.te9y JafS asf 10 ald 

neatbravg siz od 03 belshines goats, ect exodW (£) 
anotatvotg garogss01 edi +sbayv sgeiarem nt 
sitou xo ofdanw sayso yrs x0? ef 10 esautes 
tebto ok Ixem soamsy odd ,fova as tos oJ 
natbraug sda ed od belaksas ed Eiade 

ait ,noaxeq dowa yus to soneads edd aI (A) 


visaceaocen od tos Lilaia nathbreug s Jo aneanos 


9A atid? t9obsaw sgeitizam @ tot 

sebwut ona tooYie Tieda 9A odd mt gatdsom (2) 00) 

_ hokgonutat yd tidkderg ef t1ve9 nite sortorb 
26 seomsnt edt ot 2b cogetexem bobaosat as 
et angedo> ogetttém- sept x02 abtad oda 


P23 


requirement of express consent has not been laid down by all the 
personal laws, the reason being that under certain systems such as that 
of the Hindus, the social norm prevents the eliciting of express consent 
at the time of marriage. Absence of express consent is not fatal to the 
validity of the marriage for law presumes implied consent except where 


there is the ellement of force or fraud. 


It is significant that neither the traditional Hindu Law nor the 
Hindu Marriage Act has taken notice of the marriages wherein both the 
parties are minors. It is for this reason that the enumeration of 
guardians has been confined only with respect to the bride. In spite 
of the absence of provisions in this regard such marriages have taken 
place in large numbers and the community has presumed the validity of 
such marriages. The omission of the list of guardians in the case of a 
bridegroom under the Hindu Marriage Act has given rise to certain 
anomalies. If, for instance, the marriage of a minor boy is caused to 
be solemnized by a de facto guardian, say, for instance, a distant 
kinsman having the custody of the boy, who is desirous of making a 
bargain of the transaction, can the boy on attaining the age of 
majority plead that his marriage is invalid since neither had he the 
capacity to enter into marriage nor his guardian the authority to supply 
the requisite consent? It is submitted that such marriages are of 
doubtful validity even though they have been presumed to be wetaan ¢ in 


the past. 


94 
Sivanandy v. Bhagavathya A.I.R. [1962] Mad. 400, 402. 
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Regarding the priority of the guardians whose consent is required 
for the marriage of a minor girl, it is well settled that a mere 
suppression of a prior guardian by a subsequent guardian would not affect 
the validity of a marriage unless it is grossly prejudicial to the 
interests of the girl. The courts have considered guardianship in 

: : 95 F 
marriage more as a duty than a right and declared the marriages 


Va Lid ¢ 
(ii) Canadian Law 


There are many differences between the exact provisions of the 
various provincial statutes. Generally, statutory provisions require 
that over a certain age (21 years or 18 years) consent of a third 
person is not necessary for a marriage to be solemnized because parties 
have full capacity to be married. The consent of certain persons such 
as parents or guardians is required for certain ages (these vary from 
12 years to 21 years) before the marriage may be solemnized. This is 
because of the fact that an infant in law lacks capacity to enter into 
a binding contract enforceable against him which may turn out to be not 
for his benefit. The laws of some provinces prescribe the effect of 
noncompliance with the requirement of consent. Generally speaking, 
where licence has been issued or a marriage solemnized in violation of 
such a prohibition, the marriage will not be invalid unless there is an 


express statutory provision to that effect or the statute demonstrates 


25 
Rastupieve.claranyilaly( 196g) 1 BR. B5.AliL, 265. 
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The provisions of the Alberta statute are as follows: 


The marriage Act provides that a person under 16 years of age may 
not have a marriage licence issued to him or a marriage solemnized 
(except in the case of a pregnant woman and mothers of illegitimate 
children). Persons over the age of 18 years may have a licence issued 
and a marriage solemnized without requiring the consent of the third 


parties. 


Persons between 16 and 18 require the consent of third parties to 


their marriage. 


Persons between 16 and 18 years need the consent of both father 
and mother. If one parent is dead or mentally incompetent, the sole 


consent of the other parent is sufficient. 


Where the parents are divorced or separated the consent of the 


parent who has judicial custody of the child is required. 


Where both parents are dead or mentally incompetent, the consent 
of the person's 'legal' or ‘de facto' guardian, or (where the person is 
a ward of the government) the consent of the Superintendent of Child 


Welfare is required. 


96 
Hobson v. Grey [1958], 25 W.W.R. 82. 
See also: Julien Payne, ''Power on Divorce", (Butterworth) (2nd ed. 
TOGA) ato 347: 
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Marriage Aco R.s.A. U97i, Chap. 226, (sec.slO,ely, 18 ,. 19. 
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Consent of third parties is not required where 
(1) the person is between 16 years and 18 years 
of age and both parents are dead or mentally 
incompetent and there is no guardian. 
(2) the person is between 16 and 18 years and 


is a divorcee, widow or widower. 


Persons between 16 and 18 years who require the consent of their 
parents or guardians and are not able to get the requisite consent can 
apply to the supreme court or district court judge for an order 


dispensing with consent. 


The Marriage Act also attempts to provide for the effects of lack 
of consent on a marriage. The marriage of persons between 16 and 18 
years who are married without the requisite consent is void (subject 
to three exceptions). The exceptions are: 
(a) Carnal intercourse has taken place between 
the parties prior to the ceremony, or; 
(b) The marriage has been consummated; or 
(c) The parties have after the ceremony 
cohabited and lived together as man 


and wife. 


The Marriage Act of British Columbia is more elaborate than the 
statute of Alberta as to the consent of the third parties which is 


required for the marriage. The provisions are as follows: 


The Marriage Act provides that a person under 16 years of age may 
not have a marriage licence issued or a marriage solemnized (except 
when a supreme court or county court judge considers it expedient to 


allow the marriage of a person under 16 years). Persons over the age 
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of 19 years may have a licence issued and a marriage solemnized without 


requiring the consent of third parties. 


Persons between the age of 16 and 19 years require the consent of 


the following third parties to their marriage: 


(1) 


(2) 


(3) 


(4) 


(5) 


Both parents (where both parents are 
joint guardians of the persons under 19 
years); 

Sole parent (i.e., parent who is sole 
guardian of the person in cases where both 
parents are not joint guardians); 

Sole surviving parent (where the other 
parent is dead); 

Legal guardian (where both parents are 
dead) ; 

Official guardian, supreme court judge 

or county court judge (where both parents 


are dead and there is no legal guardian). 


Consent of the third parties is not required where 


(1) 


(2) 
(3) 


(4) 


the third party is 'non compos mentis" 

(i.e. suffers from a mental disorder); 

the third party is out of the province; 

the third party refuses or withholds consent 
unreasonably or from undue motives; 

the third party's whereabouts are unknown 
and cannot be discovered after a diligent 


search. 
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In such stituations the person who is being married and who cannot 
get the requisite third party consent must obtain a declaratory order 
from a supreme court or county court judge in lieu of the necessary 


consent. 


The Marriage Act also attempts to provide for the effects of the 
lack of consent on a marriage. The marriage of any person between 16 


and 19 years who marry without the requisite consent is not invalid. 


The marriage of any person under 16 years of age who marries 


without the requisite judicial court order is not invalid. 


The provincial statutes of Manitoba, Newfoundland, Ontario and 


Prince Edward Island do not provide for the effect of lack of consent. 
[G] CEREMONIES AND MODES OF MARRIAGE 
(i) Hindu Law 


While the formalities of marriage under other systems are simple 
and contractual in character, the Hindu Sastras have laid down numerous, 
elaborate and complex ceremonies. Whenever the validity of a Hindu 
marriage is in issue, the court generally take into account three 
important ceremonies, namely, the Kanyadan or gifting away of the girl, 
the Panigrahana or dextarum junctio, and the Saptapadi or the taking of 


the seven steps around the sacred fire installed for the occasion. 


The ancient Hindu law recognized eight forms of marriages. They 
are: 
(Ll) Brahma 
The gift of a daughter, after decking her with 
costly garments and honouring her by presents 


of jewels, to a man learned in the Veda and 
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of good conduct, whom the father himself 


invites is called the Brahma rite. 


Daiva 


The gift of a daughter who has been decked 
with ornaments, to a priest who duly 
officiates lat vaesacrificetduringethe.course 


of its performance, they call it Daiva rite. 


Arsha 


When the father gives away his daughter 
according to the rule, after receiving 
from the bridegroom, for the fulfilment 
of the sacred law, a cow and a bull or 
two pairs, that is named the Arsha rite. 
Prajapatya 

The gift of a daughter by her father and 
after he has addressed the couple with 
the text 'May both of you perform together 
your duties', and has shown honour to the 
bridegroom is called Prajapatya rite. 
Asura 

When the bridegroom receives a maiden, 
after having given as much wealth as he 
can afford, to the kinsmen and to the 
bride herself, according to his own will, 
that is called Asura rites. 

Gandharva 


The voluntary union of a maiden and her 
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lover, one must know to be Gandharva rite, 
which springs from the desire and has 
sexual intercourse for its purpose. 

(7) Rakshasa 
The forcible abduction of a maiden from her 
house, while she cries out and weeps, after 
her kinsmen have been slain or wounded or 
their house broken open, is called the 
Rakshasa rite. 

(S)) Pausacha 
When a man by stealth seduces a girl who 
is sleeping, intoxicated, or unconscious, that 
is the eighth, the most base and sinful 


Ramsachiaiaiittes 


Out of these eight forms, four were considered as approved forms 
which were Brahma, Daiva, Arsha, and Prajapatya and four were unapproved 


forms which were Asura, Gandharva, Rakshasa and Paisacha. 


Formerly it was of importance to know in what 'form' a woman was 
married, since upon that question turned the claim to succeed to her 
estate on her death intestate. Of the original eight forms of conjugal 
union recognized by the Sastras (conferring legitimacy on the issues) 
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only two survived in 1955. Brahma and Asura. By far the most common 


was the Brahma_ form in which the girl was given to her bridegroom. All 
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marriages were presumed to be in an ‘approved form', such as Brahma 
was, and therefore even the remarriage of a widow was presumed to be 
Brahma in Eth © Thus it is to be noted that where the father or the 
guardian of the bride gives the bride in marriage without receiving any 
consideration from the bridegroom for giving the girl in marriage, it 
is called Brahma. But where he receives such considerations, the 
marriage is called Asura, even though it may have been performed 
according to the rites prescribed in Brahma. 
The test is two-fold and was laid down by the Supreme Court in 
Veerappa v. herehaeim 
(a) There shall not only be benefit to the 
father, but the benefit shall form a 
consideration for the sale of the bride. 
(b) Bearing of the expenditure of the marriage 
wholly or partly by the bridegroom of the 
parent is no criterion of the matter such 
as indirect gain by the bride's father 
cannot be regarded as consideration for 
giving the bride in marriage. 


The mere giving of a present to the bride or to her mother as a 


. : : LOM 
token of compliment to her does not render it an Asura marriage. 
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Thus what distinguishes the one form from the other is that in 
Brahma form it is a gift of the girl pure and simple, and in the Asura 
form it is the sale of the bride for pecuniary considerations. That 


consideration is called Shulka or price. 


Where there is a question as to whether a marriage was in the Brahma 
form or the Asura form, the court will presume that it was in the Brahma 
form; in other words, that no consideration for the marriage passed 
from the bridegroom to the father or other guardian of the bride. But 
this presumption may be rebutted by showing that the marriage was in 


Asura a 


Thus the status of husband and wife is constituted by the 
performance of the marriage rites, whether prescribed by the Sastras or 
by custom. The common forms of marriage rites were: 

(a) The performance of the Homan. 

(b) The Panigrahana or taking hold of 
the bride's hand and going round the 
fire with vedic mantras. 

(c) The treading on the stone. 

(d) Saptapadi or taking of seven steps 


around the burned fire. 


The marriage becomes complete and irrevocable on the completion of 


the Saptapadi or ceremony of seven steps and from that moment the wife 
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passes into her husband's gotra. : Till then marriage is imperfect 
103 ‘ i 
and revocable. Where the Hindu community does not recognize the 
Homan of Saptapadi as essential, their omission will not render the 
; F o 7 206 
marriage invalid. 


The Hindu Marriage Act 1955 for ceremonies foto 


(1) A Hindu marriage may be solemnized in 
accordance with the customary rites and 
ceremonies of either party thereto. 

(2) Where such rites and ceremonies include 
the Saptapadi (that is the taking of seven 
steps by the bridegroom and bride jointly 
before the sacred fire) the marriage 
becomes complete and binding when the 


seventh step is taken. 


The Act does not, however, prescribe the ceremonies requisite for 
solemnization of the marriage but leaves it to the parties to choose 
a form of ceremonial marriage which is in accordance with any custom 


and usage applicable to either party. 


Though the Act emphasizes the importance of the Saptapadi it does 
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not insist upon the same. All that the Act insists is that it 
must be in accordance with the customary rites and ceremonies of 
either party to the marriage. The custom, of course, must be a 
valid custom. Whether it is a caste custom or a custom by any sub- 
caste.or a custom of a particular locality orpot a family, it. must 
be ancient, certain and reasonable and not opposed to public policy. 
It cannot be enlarged beyond the usage by parity of reasoning since 
it is the usage that makes the law and not the reason of the 
Venpe 

Under the Indian law, it is open to two Hindus if they so desire 
it to contract civil marriage and have it solemnized under the Special 
Marriage Act, 1954. The modes of marriages prescribed by this Act are 


as follewsss 


When a marriage is intended to be solemnized under oe Special 
Marriage Act, the parties to the marriage shall give notice thereof 
in writing to the marriage officer of the district in which at least 
one of the parties to the marriage has resided for a period of not 
less than thirty days immediately preceding the date on which such 
notice is given. The marriage officer shall cause every such notice 
to be published by affixing a copy in some conspicuous place in his 
office. Any person may before the expiration of thirty days object 


to the marriage. 
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Mulla, "Hindu Law", (Bombay) (1966 - 13th ed.), at 691 
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Before the marriage is solemnized the parties and three 
witnesses shall, in the presence of the marriage officer, sign a 
declaration and the declaration shall be countersigned by the 


marriage officer. 


The marriage may be solemnized at the office of the marriage 
officer, or at such other place within reasonable distance therefrom 
as the parties may desire, and upon such additional fee as may be 


prescribed. 


When the marriage has been solemnized, the marriage officer 
shall enter a certificate in a book and such certificate shall be 


signed by the parties to the marriage and the three witnesses. 


The consequence of such a marriage is that when a member of 
a joint Hindu family marries under the Act, he ceases to be an 
undivided member of that family and his share in the coparcenary 
property as of that date becomes separated and vests in him 
absolutely, and is governed no longer by the rule of survivor- 


ship Gum 


(11) Canadian Taw 
In the various Canadian provinces there are generally speaking 
three modes or procedural routes to a marriage ceremony. The first 


mode is by issue of a marriage licence; this is perhaps a purely 


civil or legal mode. The second is by publication of banns; this 
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is a religious mode permitted by civil ientee The third is a 


general assortment including dispensation from banns; a special 
certificate, a civil requirement followed by a religious ceremony; 
ethnic or religious customs recognized and permitted by civil law, 
etc. The purpose of all these modes is two-fold. The first is 

to keep the marriage public and open to general knowledge. The 
second is to maintain some kind of state control over the formation 


of the contract of marriage. 


(a) Marriage by Licence 


In almost all the provinces this is a mode of 
marriage which is either the sole mode or the principal mode together 
with one or more other alternatives. Where a marriage is to be 
solemnized and the mode chosen by or required of the parties is the 
marriage licence, the provincial statutes state in detail the steps 
which the parties must take and the requirements which must be ful- 


filled before a marriage licence is issued. 
Generally these steps and requirements are: 


(1) The parties should have capacity to 
marry; 

(2) Should fill in the forms and sign affidavits 
regarding capacity; 

(3) Should satisfy medical requirements 


(CacadinstyVED-) 
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Viz., non-criminal common law including provincial statute. 
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(4) Should have the requisite third 


party consent; 


(5) Pay any fees or charges for the 


licence. 


In some provinces there is a resident requirement and the onus 
of obtaining accurate information, consent, etc., is on the issuer 
of the marriage licence. In other provinces, requirements differ in 
detail. As a general rule, the issuer of a marriage licence may not 
also celebrate the marriage, but there are exceptions to this rule 


in several provinces. 


Since the exact procedural etements do not differ much 
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(Alberta) The Marriage Act ReS. A. L970 Chap 226 Sec. 3, 9; 10, 11 


(British Columbia)’ The Marriage Act R:S.B.C. 1960 Chap. 232 Sec. 9, 
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(Manitoba) The Marriage Act R.S.M. 1970 Chap. 50 (as amended by 
Chap. lob 19705 sec. 8,7 a ere 


(New Brunswick) efhe Marriage Act »RsS.N.B..1952, Chap. 139, Sec. 9, 
12 = 13 26 


(Ontario) The Marriage Act R.S.O. 1960 Chap. 228 Sec. 5 to 1l, 
U33 LS 


(Prince Edward Island) The Marriage Act P.E.I. 1969 Chap. 27, 
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(Saskatchewan) The Marriage Act R.S.S. 1965 Chap. 338, Sec. 19 - 30 


(Newfoundland) The Solemnization of Marriage Act R.S.N. 1952 
Lape. tobesec. ay — 19 


(Nova Scotia) The Solemnization of Marriage Act R.S.N.S. 1967 
Chap. 2o7, pec. Ll ="1s 
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from province to province, a summary of the requirements of the province 


of Alberta are described below. 
The Marriage Act of Alberta provides: 


Every person must be married within three months of the date 
of issue of the marriage licence and a marriage ceremony may be 
performed only under the authority of the marriage officer. The 
person who is to be married must take the following steps: 


(1) Pay the licence foe 


(2) Produce a medical certificate of 
a blood test to prove absence of 


ie 


(3) Produce a completed form of par- 
ticulars regarding capacity, 
consent, etc., sands in the form ‘of 
an affidavit sworn to before the 


F : ; 114 
issuer of marriage licenses. 


(4) Produce proof, witnesses, etc., 
to establish the accuracy of all 


the statements made by the applicant 


LEZ 
The Marviace Act, R.S.A. 1970 Chap. 226 Beetion 1s. 


i 
The Marriage Act, R.S.A. 1970 Chap. 226 Section 22. 


114 
The Marriage Act, R.S.A. 1970 Chap. 226 Section 13. 
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if any statement is doubted by the 


biS 


issuer of licences. 


(5) Produce a court certificate or 
other proof of a divorce or nullity 


decree and no appeal is pandas 


(6) Produce proof of age, consent and 
medical certificates in the case of 


a pregnant girl under 16 years. 


(7) Produce written consent of third 
parties. The issuer of the licence 
has the duty to inform a third party 
whose consent is required of the 


an a 
statutory provisions. . 


The applicant is punishable by a fine or imprisonment for making 
i 
a false statement. Ad The issuer of licences is punishable by fine 
or imprisonment for failure to observe all the requirements of the 


Act regarding issue of a marriage licence. 


415 
The Marriage Act, R.S.A. 1970 Chap. 226 Section 14 


116 
ThéesMarGiagesAct,; (RiSeA. 1970.Chap. 226 Section 15 


LL] 
The Marriage Act, R.S.A. 1970 (Chap. 226 Section 16 


118 
ThebMarriagse Act, R.S.A. 1970 Chap. 226 Section 17 


bo 
The Marriage Act, R.S.A. 19/70 Chap. 226 Section 23 
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Once the marriage licence has been issued to the applicant, he 
is free to have the marriage ceremony performed any time within three 


months. 


It may be pointed out that the marriage licence is the sole mode 
for marriage in the provinces of Alberta, Prince Edward Island, and 
Nova Scotia. Religious modes such as publication of banns are not 
recognized in these provinces. The Marriage Act provides for a marriage 
licence and a ceremony performed by a registered clergyman or a 


eounsellor. 


The mode of marriage by licence derives its origin in the practices 
of the Church of England. By the Tudor Act concerning Peter Pence and 
Dispensations of the time of Henry ace the Archbishop of Canterbury 
or any person authorized by the Act had power to issue a marriage 
licenee. Through the influence of the Church of England in colonial 
times this mode came to be generally prevalent throughout Canada; and 
eventually came to be accepted as a civil mode in the provincial 
marriage acts. It lost its church-affiliated character and became a 
civil mode in view of the administrative changes made by the provincial 
governments regarding the issuers of licences and other procedural 
matters. This may be contrasted with the mode of publication of banns 


which continues to have a religious flavour and is a religious mode 


recognized by provincial civil law. 


120 
25 Hen. 8 Ch. 21 Section 3. Repealed 102 Ph. and M.C. 8 revived 
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(b) Marriage by Publication of Banns 


The origin of this mode of marriage may be traced to the 
early ecclesiastical influences in England. The word “bann" is an 
Anglo-Saxon term meaning announcement or a statement made public to a 
number of persons. The original reason for the institution of this 
mode was to prevent clandestine or foolish marriages by children or 
minors. In medeival and Tudor England, marriages were wholly a matter 
in the hands of the priesthood, and were governed by ecclesiastical law 
and practice. A general practice was the solemnization of the marriage 
ceremony of two persons by the local parish priest of the place in which 


the parties resided. 


Publication of banns serve a practical purpose for ecclesiastical 
law and practice. Inhabitants of the parish would have knowledge of 
facts such as age of parties, lack of capacity due to relationship 
within the prohibited degrees, etc., and would be able to inform the 
parish priest of any fact which would render the marriage void or 
voidable. This was a safeguard for the priest in that it could save him 
from solemmizing a marriage which was a nullity. It also had another 
practical purpose in that it gave notice or warning to parents or 
guardians of the parties to the marriage of the fact that their children 
were about to enter into matrimony: and thus gave parents an opportunity 
to intervene and prevent the marriage or take other suitable action. 
Basically, publication of banns was an attempt at a means to prevent 
secret or clandestine marriages in a parochial society, where people 


did not normally travel or move far from their parish. 


Some of the old provincial marriage acts (e.g. British Columbia, 


Manitoba, New Brunswick, Ontario) provide for the publication of banns 
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as an alternative to the marriage licences. The Solemnization of 
Marriage Act of Newfoundland is silent on the point of publication of 
banns. By custom, this mode is in practice. The Act is concerned with 
registration of marriages and persons authorized to perform marriages. 
The following is a summary of the British Columbia provincial enactments 


on this hota aoe 


The Marriage Act (British Columbia) provides for the publication 
of banns as an alternative to the marriage licence. The Act provides 
that a minister or clergyman who is to solemnize the marriage must 
proclaim the banns in a loud voice during divine service in the place of 
worship of the religious group to which the clergyman belongs and in the 
area in which at least one of the parties has resided for a minimum 
period of 8 days. Banns must be announced clearly in an audible voice 
so that notice of the intended marriage of the parties is given to the 
congregation present in the place of worship. Banns must be proclaimed 
on two consecutive Sundays or other regular holidays or worship of the 
religious groups during the religious service. If the clergyman who 
publishes banns is not going to solemnize the marriage, then he must 
give a certificate to the parties that banns have been duly published, 
and the parties must give the certificate to the clergyman who solemnizes 
the marriage so that the latter has authority to perform the ceremony. 
The clergyman publishing the banns must file a certificate of publication 


with the Registrar of Births, Deaths and Marriages between the date of 


aL 
(British) Columbia) The Marriage Act RuS.B.C. 1960 Chap. 232 Sec. 9. 
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first and second publication. This mode of marriage requires that at 
least one party to the marriage should reside for a minimum period of 


14 days in the church district in which the banns are proclaimed. 


(c) Other Modes of Marriages 


The Provinces of British (alii eobee os and 


Oncaeier provide a third alternative to the two modes described 

above. This alternative may take the form of a dispensation from banns 
as in Manitoba or a civil certificate for marriage as in British 
Columbia or special permit as in Ontario. Other provinces do not 

provide such alternative modes of marriage. They are useful institutions 
where neither licence nor banns would be of value for the purpose of 


enabling a marriage ceremony to be performed. 


The Marriage Act (British Columbia) provides that where the parties 
to the marriage desire a civil marriage before a marriage commissioner, 
a certificate must be obtained as follows: 

(a) Parties must give notice in writing to the 
Marriage commissioner of the district 
where the parties intend to be married at 
least three days before the date of the 


proposed marriage. 


gel 
(British Columbia) The Marriage Act RVS.B.C. 1960 Chap. 232 Sec. 9, 
jy Ne Oa wale 

13 
(Manitoba) The Marriage Act R.S.M. 1970 Chap. M-50 as amended by 11 
or 1970, See. 3. 

124 


(Ontario) The Marriage Act R.S.0. 1960 Chap. 228 Sec. 4 & 26. 
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(b) The notice must be accompanied by a 
statutory declaration regarding capacity, 
etc. 

(c) At least one of the parties must attend 
in person before the marriage commissioner 
or other authorized person to give the 
statutory declaration. 

(d) Three days after receipt of both 
documents and upon being satisfied of 
the accuracy of all statements, the 
commissioner may issue a marriage 
certificate. 

(e) A civil marriage may thereafter be 
solemnized by a marriage commissioner any 
time between a minimum of three months 


after the issue of the marriage certificate. 


The Marriage Act (Manitoba) provides dispensation from publication 
of banns. The Act provides that the head of a church or congregation 
to which one of the parties belongs may, according to the custom of 
that religious denomination, grant a dispensation of publication of 
banns. The certificate of dispensation is treated as though it was a 
marriage licence, the parties are under the same obligations to pay a 
licence fee to the provincial treasurer as they would be for a licence. 
It is not clear from the Act whether the certificate of dispensation is 
in lieu of a licence or in addition to a licence. The better view is 


that°it°is “in lieu of.a licence, 


The Marriage Act (Ontario) provides that the provincial secretary 
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may authorize the solemnization of a marriage by a special permit in a 
prescribed form. A civil marriage may be solemnized by a judge or 


magistrate under the authority of a special permit. 


(d) The Ceremony of Marriage 


The precise form of the marriage ceremony is not prescribed 
in detail in any provincial statutes. Generally these statutes provide 
for two types of ceremonies, - one a civil marriage ceremony performed by 
a marriage commissioner, and secondly, a ceremony performed by a 


registered clergyman. 


The statutes of British Columbia and Prince Edward Island in addition 
to the above two types provide the ceremony of marriage for certain ethnic 
or religious groups such as Doukhobors. As regards this third form the 
Act provides that at meetings of Doukhobor groups the parents of the 
persons to be married must proclaim the proposed marriage in an audible 
voice at least eight days before the ceremony and mail to the district 
registrar of marriages a declaration of the proclamation. The marriage 
ceremony may be performed according to the rites and customs of the 
religion practiced by the Doukhobors. Immediately after the ceremony 
the parties and two witnesses must sign a record stating that the 
marriage has taken place and one of the parties must register this with 


the district registrar of marriages. 


It is submitted that the Hindu Law unlike the Canadian law does not 
have any provision as regards medical requirements of health prior to the 
marriage. The Canadian law requires a blood test for syphilis before the 
parties can get married. It is desirable to have such a provision in the 
Act for the benefit of the health of the offsprings and a happy marriage 


and for the society as a whole. 
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As already suggested, another measure namely, the registration of 
marriages provided under the Hindu Marriage Act, 1955 which would have 
discouraged the practice of child marriage, in an indirect way, has 
been ignored. Registration of marriage would obviously require the 
parties or their parents to furnish all the details, including the age of 
the parties to the concerned authorities. Indeed Obligatory Registration 
would ensure compliance with the provisions of the Child Marriage 
Restraint Act, for, the parents would think twice before arranging the 
marriage of their children if they knew that the data they are required 
to furnish for registration would enable the authorities to take action. 
Moreover the state will have an exact data of how many marriages take 
place per year. Thus it is submitted that instead of the Act giving a 
discretionary power to the state to make the registration compulsory 
or not, the central government should pass such a legislature making it 


compulsory. 
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CHAPTER IV 
ANNULMENT OF MARRIAGE 

[A] GENERAL 

(i) In Hindu Law 

The status of marriage is one in which the whole society has an 
interest. It is not because of religious and ethical considerations but 
because economic and social stability of the society depends much upon 
marriage. Hence the law takes note of weakening of the marriage tie. 
But law cannot regulate the form of agreement between spouses. Their 
promises are not sealed and the consideration that obtains for them is 
the natural love and affection which counts for so little in the cold 
eee But it is seen that very often unavoidably marriage bond loses 
and the law intervenes to allow the marriage to be dissolved. Nullity is 
such a provision of law that has been incorporated in the Hindu Marriage 


Act fees." 


While divorce presupposes the existence of a valid marriage, nullity 
proceedings presuppose a marriage which exists only in appearance. The 
basis of a decree of nullity is that, while the parties have gone through 
a ceremony of marriage, they have in fact never been married. This may be 
because the ceremony of marriage they went through was insufficient in form 
to create a married status between ene It may be because the parties 


were legally incapable of marrying each ore It might be that one of 


ic 
Bad Pour ve SD aun bee Oo noe Beam lene 
2 
ihe Hindu Marriage Act 1955, Sec. 11) and 12. 
3 
The Hindu Marriage Act 1955, Sec. 5(i). 
i 


The Hindu Marriage Act 1955, Sec. 12(1)(c). 
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the parties, through insanity, fraud, or mistake did not in fact consent 

to marriage. On the other hand, the marriage may never have been 
consummated because one of the parties has refused to consummate it, or 

one of the parties may be incapable of consummating a In short, there 
are two sets of circumstances in which a marriage may be annulled as 
distinguished from dissolved: first, where there has never been a valid 
marriage, in which case the marriage is said to be void; and secondly, 
where there has been a marriage which was at its inception in all appear- 
ances valid, but which has turned out to be so defective in its nature that 
it is considered to be in the public interest that the marriage ought never to 
have taken place: in this type of case the marriage is voidable and once 


annulled was at common law regarded as having been void from the beginning. 
(a) in Canadian (Law 


Under the common law the beginning of distinction between void and 
voidable marriages goes back to 1085 when William I referred cases 
involving the guidance of souls to ecclesiastical courts. Before that 
time, the various cases had been treated indiscriminately, apparently by 
clergymen, in various courbes” There was no ‘English Law of Veen? 
for the period up to the Reformation. The ecclesiastical courts had 


jurisdiction over all marriage causes. With the Reformation starts the 


5 

The Hindu’ Marriage Act 1955, Sec. 12(i) (a). 
6 

Inglis?’ +"Familyslaw'><{N.2. 31960] at. 85. 
7 


F. Makower, "The Constitutional History and Constitution of the Church 
of England", (1895) 417 and 465. 


8 
F. Maitland, "Roman Canon Law in the Church of England", (1898). 
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English law of marriage. Owing to the peculiar division of jurisdiction 
between the ecclesiastical and common law courts in England, it was held 
in early periods that no special matter avoiding a marriage, as bigamy, 
for example, could be specially pleaded in a real action, but that the 
plea must be in the general form of ‘ne unaques accouple in legal 
matrimonie' and that, upon issue thereon, a writ was sent to the bishop 
SCEBEbOrddecesGartcs a etc as and his certificate in return was conclusive 


both of the facts and legality of the weeriagel 


Thus the distinction between void and voidable unions was not 
; ‘ P 10 : . 5 ; 
recognized until after the Reformation. Prior to this time marriage 
; ‘ ca 
was regarded as a sacrament and was regulated by ecclesiastical courts. 
These tribunals operated under the canon law which regarded a marriage 
as either valid or unimpeachable or absolutely void. With the advent of 
the Reformation, England ceased to view matrimony as a sacrament, and 
the common law courts began restraining the ecclesiastical courts 
from annulling certain kinds of unions after the husband or wife had 
. 12 wae ; j 
died. Thus the common law courts would prohibit the ecclesiastical 
tribunals from decreeing void the marriage of a deceased person whose 


; ‘ 1s) , 
alliance was improper under canon law by reason of precontract (prior 


9 
Gathing v. Williams, (1845) 27 N.C.Rep. 487. 
10 
Tolstoy, “Void and Voidable Marriages" [1964] 27 Mod. L.R. 385, 386. 
EL 
See also, F. Pollock and F. Maitland "The History of English Law" 
11699) 2nd ed. Oxtord, 366, 367. 
ue 
Tolstoy "Void and Voidable Marriages" supra note 10 at 387. 
13 


Hemming v. Price [1791] 12 Mod. 432. 
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14 ; A) 
espousal to another, consanguinity, or impotence. ) Blackstone 
if 
stated, : 


“Now these idisabtlditiésmare "of “two sorts: 


Tiret. Such aS are Canon Cad su Ond os ai. uso 
sufficient by the ecclesiastical laws to avoid 
the marriage in the spiritual courts:........ 
of this nature are precontracts; consanguinity 
or relation by blood; affinity or relation 

by marriage; and some particular corporeal 
infirmities. After the death of either 

of them (the spouses), the courts of common 
law will not suffer the spiritual courts 

to declare such marriages to have been 

void; because such declaration cannot now 

tend to the reformation of the parties." 


On the other hand, when the marital impediment impressed the common 
law courts as being of a more fundamental character, as in the case of 
prior existing marriage, insanity or non-age, they would not interfere 
with the actions of the ecclesiastical courts, even though a party to 
the objectionable marriage had dteces This phenomenon led to the 
development of a distinction between a civil disability (such as prior 
existing marriage) and a canonical disability (such as impotence). A 
union burdened with a civil disability could be declared void at any time 
at the suit of any interested party, but a marriage burdened merely with 
a canonical disability became safe from attack upon the death of either 


spouse. By an understandable extension of thinking, the latter type of 


14 

Harrie vs. Hicks [1692] 91 ALI E.R. 91, 
us 

Hartham-vs-Hartham [1945]-2 All E.R. 639. 
16 


Blackstone "Commentaries on the Laws of England" [1857 - 21st ed.) 
(Oxtord) at 434. 


17 
Supra note 10. 
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marriage came to be regarded as valid until annulled, and at this point 
the distinction between void and voidable marriage had become fully 
1 : : : , 3 

developed. Once having matured, the distinction continued to obtain 
recognition even after the common law courts assumed virtually exclusive 
jurisdiction over annulment and divorce actions. The Matrimonial Causes 

1 aber : ; ? 
Act created the new civil court of divorce and matrimonial causes and 
transferred to it (from the ecclesiastical courts) jurisdiction in 


matrimonial causes. 
[B] DIFFERENCES BETWEEN VOID AND VOIDABLE MARRIAGE 


The artificial legal distinction produced between void and voidable 
marriage by the interference of the common law with the practices of 
the ecclesiastical courts has resulted in some important differences 
arising at common law concerning the relief of nullity. These 
differences are summarized below: 

1. (a) A void marriage is one which is null and void ab initio. No 
legally recognized marriage ever came into existence, and the 
parties are in the position of persons who never went through 
the semblance of performance of marriage. 

(b) A voidable marriage is one which is treated as a valid marriage 
with certain defects. Because of these defects, the parties to 


the marriage have a right to seek a decree from the court to have 


18 
Coke, "Coke upon Littleton", [1628] at 33 - indicated that the void- 
voidable distinction was well established. 

19 
[185vde2Z0sandw2le Victs C85. 
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(a) 


(b) 


(a) 


(b) 


(a) 


(b) 


tas) Ee 


the marriage set aside as being invalid. The status of 
marriage exists unless it is declared non-existent by judicial 


degree. 


In a void marriage situation, anyone (spouse, third parties or 
children), may petition the court for a declaration stating that 
the marriage is null and void. 

In a voidable marriage situation, only the spouses to the 
marriage, during their lifetime, have the right to seek to have 


the marriage set aside through a decree of nullity from a court. 


For a void marriage, the proper relief to be sought from the 

court is a declaration of nullity. However, since no legally 
recognized marriage exists, it is not at all necessary to obtain a 
declaration from the court. A declaration is available and is 
given only in order to affix legal imprimatur to the fact situation. 
In a voidable marriage situation, a marriage is legally recognized 
as having come into existence. The proper relief from the court 
is thus a decree of nullity, i.e., a positive act by the court 
affecting the status, rights and obligations of the parties. A 
decree is necessary in order to grant legal effect to the wish 

of the spouses to have their marriage set aside because of the 


defect. 


The effect of a declaration on a void marriage is simply to state 
that the marriage is a nullity and void ab initio, i.e. that no 
status, rights or obligations flowing from a legally valid 
marriage were ever created between the parties to the void 
marriage. 


The effect of a decree of nullity for a voidable marriage is to 


ted azah hansaiienenl a ol d1woo off) mots idee steoabtits 
| | how tee ed em od7 sm 

ett of agevoge edd yao cobjandte ajabiee | sidabtov Tea 

tains y= : 


eved o5 deez o3 anyts of% eved .ombsoRkl thedd gotiub ,sanistiem 7 
.Jmv02 8 mont Yitllot Yo seteed 2 fgvowd’ abies Yee sestxrem oft §/ 


af3 most siguea sd oF telio1 teqorq sid \syabarem btov s x0% (8) € 
viisgel of sdmte (Yevewell .y7litue Yo qobdezalosb ® at axon! <a 
6s atstdo of yrseesxem Cis’ tn gom at Jb ,eteixe sygstsxem bestngoost = 91 
ek bos sidealieve ef woigevaloob A= .txueo ant mork mottersioeb 
nolsautha tai sad 03 Tu deme sqork iegol xttts 03 webt0 at vino novig § > 
bostagoses ¥liegeal at syakyyse « .colisutte epskarem’sldebtov es al (d) 
trveo aff mott Isiier rsqesq siT .sonsteixs osmk amo’ gnived es 
jteoD sit vd doo evidbeoq 6 ,.8.t ,v3iIhun Yo estoeb s emit at 
A ieektang 93 to scotdegiido brs aidgin sautes2 oft gotsostis 
Hetw sila 04 19020 Ingel t81g 02 t9b30 mk yraensosa ak esmneb | 
wits te Wbdisid adtak aee deitntin todt esas 
Lo) her > waoeReb, i 
93538 03 ylqmke at ageta 1am biov 6 ao notdszafosb s Io taste " (ye 
on Jada, i sian orn een ier 
bpinv yilegel © mox? gntwolt meee 


SR oe a ey eae Ae 


(a) 


(a) 


(b) 


(a) 


te 


change the status rights and obligations of the parties from 
those of spouses to those of unmarried persons as from the date 
of the so-called marriage (and not merely from the date of the 


decree). 


The difference in effect as regards legitimacy of children is 
no longer important because most provinces in Canada now have 
provincial statutes saving the legitimate status of children of 


void and voidable marriages. 


A declaration of nullity is a judgment in rem in the sense that 
it is purely a judicial act stating that certain fact exists 


according to the law governing that fact. It is recognized by 


those within the jurisdiction of the court and also internationally 


by others beyond the jurisdiction of the court. 

A decree of nullity is both a judgment in rem and a judgment in 
personam. It is a judgment in personam in the sense that it is 
an administrative act exercised by the judiciary altering the 
legal status, rights and obligations between two persons. It is 
a judgment in rem in that it is recognized by those within the 
jurisdiction of the court, i.e., it is binding not only between 
the parties inter se before the court but also upon all other 
persons within the jurisdiction of the court. It is not 
necessarily recognized internationally by other persons beyond 


the jurisdiction of the court. 


In a void marriage the woman never acquires the status of a wife. 
She retains the domicile which she had prior to the sham form 
of marriage and she is capable of changing her domicile throughout 


the period when she lives with the man under a false notion that 
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(a) 


(b) 


LDioe 


she is married to him. 

In a voidable marriage the woman acquires the status of a wife. 
Her domicile on marriage changes to that of the husband. She 
loses the right to effect a change of domicile independently 

from her husband as long as the marriage is not decreed a nullity 
by a proper court. This difference is important as regards the 
issue of jurisdiction of the court over the parties when a decree 


of nullity is sought. 


In a void marriage certain defences are not available to a 
petition for declaration of nullity, such as knowledge and 
acquiescence, or insincerity. The fact that one spouse knew of 
the other spouse's relationship within the prohibited degrees is 
not a defence to such a petition. 

In a voidable marriage defences such as insincerity and 
acquiescence, delay or laches are available. It should be 
noted that the defence of acquiescence is available also in the 
case of a marriage void for impotence in those provinces where 
there is a ground for declaring a marriage void ab initio. 

This distinction between void and voidable marriage has been 


thus judicially explained by Lord Green, in De Reneville v. De 
20 


Reneville: 


"A void marriage is one that will be regarded 
by every court in any case in which the 
existence of the marriage is in issue as 


[29457 SL eALT Re 56. 
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never having taken place and can be so 
treated by both parties to it without the 
necessity of any decree annuling it; a 
voidable marriage is one that will be 
regarded as a valid subsisting marriage 
until a decree annulling it has been 
pronounced by a court of competent 
Surisdiction;..... The fact that in both 
cases the form of the decree is the same 
cannot alter the fact that the two cases 
are in this respect quite different." 


[C] GROUNDS ON WHICH MARRIAGE IS VOID 


(i) Invalid Ceremony of Marriage 


(a) Hindu Law 


In India, the Hindu Marriage contemplated by the Act is a 
ceremonial marriage and it must be solemnized in accordance with the 
customary rites and ceremonies of one of the two parties. Non-observance 
of the essential customary rites and ceremonies of at least one of the 
parties would amount to failure to solemnize the marriage. A marriage 
not duly solemnized by performance of the essential ceremonies is, 


under the Act, no marriage at all. 


The Neen does not refer to any form of marriage but only to the 
customary rites and ceremonies of marriage and therefore under this Act, 
as under the old law, for the validity of a marriage it is immaterial in 
what particular form the marriage has taken place. The marriage may be 
in any form recognized by Hindu law or by custom (whatever the caste to 


which the parties belong) except a form which has become obsolete or is 


wah 
The Hindu Marriage Act 1955, Section /. 
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not recognized on grounds of public policy or is against any age As 
custom is "transcendent law'' and expressly recognized by the Hindu law 
in the matter of performance of the marriage ceremonies, it is open to 
any party called upon the establish validity of a Hindu marriage to 
show that the customary rites and ceremonies of one of the spouses had 
been performed. The custom must, of course, be a valid custom. Whether 
it is a caste custom or a custom of any sub-caste or a custom of a 
particular locality or of a family it must be ancient, certain and 
reasonable and not opposed to public policy. It cannot be enlarged 
beyond the usage by parity of reasoning since it is the usage that 


makes the law and not the reason of the aoe 


ChymCanadianwlaw 


In Canada whether failure to comply with the formal require- 
ments relating to the marriage ceremony will make the marriage void must 
be determined ‘by reference to the lex loci ‘celebrationis. If the marriage 
is solemnized in England, it is not every defect in the formalities laid 
down in the marriage act that will render the ceremony a nullity. Whilst 
public policy requires that these formalities should be strictly 
observed, the consequences of avoiding any marriage where there was some 
technical defect, however slight, would be socially even more undesirable. 
English law has effected a compromise between these conflicting demands 


of public policy with the result that some formal defects will not 


De 
S.V« Gupte, “Hindu Law of Marriage", (Bombay) (1961) at 124. 


23 
Mulla, “Hindu Law" (Bombay) (13 ed. 1966) at 639. 
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render the marriage void at all, whilst in the case of the rest, marriage 
will be void only if both parties contracted it with the knowledge of 
the defect. In other words, it is impossible for a person in England 
innocently to contract a marriage which is void because of the formal 


aeeceee 


The law is the same in Canada. The Marriage foe specifically 
mentions that a marriage is not invalidated by reason only of a contra- 
vention or non-compliance with the Act: 

(a) by the person who solemnized the marriage, or 
(b) by the person who issued the licence for 
the marriage, 
and the Supreme Court may, if satisfied it is proper to do so, declare 
that the marriage was lawfully solemnized notwithstanding any such 


contravention or non-compliance. 


Various requirements relating to form are set in the Alberta 
Marriage Act. Of these requirements demanding that a licence be obtained 
prior to the celebration of the marriage ceremony had been the subject 
matter of litigation in Ontario, where a similar statute is in effect. 

ZC: 
In Alspector v. Alspector it was held that although absence of a 
licence would expose the person performing the ceremony to criminal 


charges, this would not affect the validity of the marriage so 


2a 

Bromley, "Family Law'', (Butterworth) (2nd ed. - 1962) at 66. 
2 

Reo.AetO7 Lb, Chapter 226, Sec. 123. 
26 


[1957] O.R. 454. 
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celebrated, where the parties enter upon the ceremony in good faith 
in its validity. The Act does not make a licence condition precedent 
to a valid marriage. Justice McIver said: 

"There are no penalties attached on those 

who enter into the marriage contract 

under such circumstances and I have not 

been able to find a case that holds that 

the issue of the licence is an integral 

essential to the validity of the marriage 

where there is no express statutory 


provision rendering the marriage void in 
its absence."'27 


(ii) Non-Age 
(a) Hindu Law 


In India, the orthodox Hindus of all castes have, until 
recent times, insisted upon marrying away their girl before the 
attainment of puberty, a practice that has been adhered to even to the 
detriment of the parties. However, it should be pointed out that the 
early Dharma Sastraic materials lean in favour of adult marriages. The 
Vedic literature in general and the Vedic marriage ceremonies in 

, 28 ; 
particular presuppose the adulthood of the parties. But for some 
unaccountable reason the age limit in the case of girls dwindled down 
; ; ae ; er : 
in the period of the Sutras and it was enjoined that a girl should be 
given away when she was a mere 'nagnika' (a girl of tender years who is 


unmindful of her nudity). This trend received further commendation in 


a1. 


See also G.M. Keyes: "The Validity of the Common Law Marriage in 
Ontario”) Oseoode Hall 1. Rev. 58. 


28 
Kane: 


29 
Approximately from the 8th Century B.C. to the 3rd Century B.C. 


W 


History of Dharma Sastra" [1941] Vol. 2, 439 & 526. 
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the hands of er and his followers and what began as a preference 
was transformed into a religious duty on the part of the father to 
dispose of his daughter before her puberty. ea meee goes to the 
extent of laying down that if the father fails to marry away his 
daughter before puberty, he will be committing the sin of "killing an 


embryo". 


Modern India has made repeated attempts to eradicate the practice 
of child marriage by raising the marriageable age under various 
Geneuees  e the Child Marriage Restraint Act, 1929, being the general 
enactment. This Act, while laying down the age limits, namely, fifteen 
years for the bride and eighteen years for the bridegroom, also provides 
penalties for the contravention of the provisions of the Were But 
significantly, it does not interfere with the validity of a marriage 
solemnized in contravention of the provisions of the eee The 


application of the doctrine of factum vanes? to uphold the validity of 


such marriages has rendered the Act an innocuous piece of legislation. 


30 

Manu's Code IX, 89 - 94. 
ar 

Yajnavalkya's Code I, 52. 
32 


Indian Christian Marriage Act 1872, Section 60. 
Child Marriage Restraint Act 1929, Section 2. 
Special Marriage Act 1954, Section 4. 

Hindu Marriage Act 1955, Section 5. 


a3 

The Hindu Marriage Act, Section 3 - 6. 
34 

Munshiram vy. Emperor, A.L:R. (1936) Ale 11512. 
55 


Where an act is done and finally completed, though it may be in 
contravention of a hundred texts, the fact will stand and the act 
will be deemed to be legal and binding. 
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(b) Canadian Law 


In Canada, legal incapacity to enter into a valid marriage 
exists where one or both of the parties are not of the required age. 
At common law the age of consent to marriage was 14 for males and 12 

36 eae, sacs ; 
for females. Provincial statutes prohibit, except under certain 
circumstances, as where necessary to prevent the illegitimacy of off- 
spring, the issuing of a licence to marry or the solemnization of a 
marriage when either of the parties is under a certain age, usually 16 


a7 : ‘ F 
years. Where a licence has been issued or a marriage solemnized in 


violation of such a prohibition, the marriage will not be invalid unless 


there is an express statutory provision to that effect or the statute 


demonstrates a clear intention to that end. Such a provision will be 


intra vires since a provincial legislature may competently attach to the 


absence of stipulated formal preliminaries the consequence of absolute 

or conditional invalidity, and the prohibition will not be interpreted 

as relating to capacity (a subject beyond provincial competence) where 
; ! ; 38 

an alternative interpretation can reasonably be assumed. In the case 


of the marriage of an infant over seven years old but below the age of 


36 
Repeeve Kerr, (Ont.) (1984) 2 Deleies oOo 
Hobson v.. Gray (Alt.) [1958] 25 W.W.R..82. 


37 
(Alta.) The Solemnization of Marriage Act, R.S.A. 1970 Chap. 226, 
Sec. 026. 
(b.0.)) tne Marriage Act, Reped.C. J900, Che wo2.5ccec. 30. 
(Ans) sine Marriage Act, R.S.Moj) 1954 Ch. 154. sec. 22. 
(Ont, ) lhe Matraage-Act;-R+v5.07 1960- Cheeze, Sec. 8° (14° years). 
(Sake)  inegiarriagpe Act, Reovo. LO5oeGn. 302.) 5ee. 31) Cl 5 years). 


38 
Wobpey. Wott, 194 App, Div. 33. 
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legal consent it seems that, apart from statute, the marriage is not 


absolutely void but is voidable before or at the age of consent. 


(iii) Prohibited Degrees 


(a) Hindu’ Law 


In India, the question whether a marriage between two persons 
is within prohibited degrees must be determined upon a consideration of 
general principles of law, i.e. the domicile of the parties, the personal 
and customary law of the parties, and the rule of equity and justice 

: 40 ; ’ 
and good conscience. The legislatures have not laid down any 
prohibited degrees and thus the word does not necessarily mean the degrees 
prohibited by the law of England, it refers to the degrees prohibited 

j Al ; ; 

by the customary law of the parties. This has been discussed at 
length in the previous chapters. It is sufficient to say here that a 
marriage between persons within the prohibited degrees is null and void 
for all purposes unless it is in accordance with the custom and usage 
and so any delay in taking action cannot materially affect the decision 


42 


in such cases as the marriage is ab initio null and void. 
(b) Canadian Law 


In Canada, one of the essential requisites of a valid 


39 
Hobson v. Gray [1958] 25 W.W.R. 82. 


40 
Manchanda: ‘The Law and Practice of Divorce” (Allh.) (3rd ed. = 
1969) at 229. 


4l 
Lopez v. Lopez [1886] 12 Cal. 706. 


42 
MibiseveiMilis {1901] 5<Cal. W.N.. CIV. 
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marriage is that the parties thereto shall not be related within the 
prohibited degrees of consanguinity and affinity. As earlier pointed 
out, consanguinity is relationship by blood; affinity is relationship 
by marriage. Prior to the enactment of Lord Lyndhurst's hee which 
has been held to be in force in ipeeee the law (in England) was that 
a marriage between persons related within the prohibited degrees of 
consanguinity or affinity was voidable one? but that statute enacted 
that such a marriage shall be "absolutely null and void to all intents 
and purposes whatsoever.'’ In those jurisdictions where Lord Lyndhurst's 
AEC sis ii pores a marriage invalidated thereby will be held invalid 
if the parties were domiciled therein and British subjects, even though 


it was celebrated in a foreign country under whose laws it was valid. 
(iv) Prior Existing Marriage or Bigamy 
@) eo hindw Law 
In India, if a second marriage is entered into by a person, 
during the life of a former wife or husband, it will be null and void. 


Such a person commits the crime of bigamy, and it does not matter in 


4 
what part of the world the second marriage was contracted. : The 


43 
(Ene. ) The Marriage Act, 1835, 5 & 6 Wa. JV, Gh. 54. 
44 
In re Seidler and Mackie [1929] 2 W.W.R. 645. 
45 
Elliot and Sugden v. Gurr [1812] 161 E.R. 1064. 
45A 
Alberta, Manitoba and Ontario. 
46 
Brook v. Brook [1861] 11 E.R. 703; (Marriage in Denmark of a man 
and his deceased wife's sister, both persons being domiciled in 
England). 
47 


Miles v. Chilton [1866] 2 Rob. Eecl. 684. 
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presumption of law is that a person who has been continuously absent 
for seven years and has not been heard of is dead. Therefore a person 
who marries a second time, under such circumstances cannot be held 
guilty of bigamy. Similarly, an honest and bona fide belief that the 
other partner to the marriage is dead would be a good answer to the 


charge of Miganes 


In order to obtain a decree for nullity on this ground the 
petitioner must prove, not only that the former marriage is still in 
existence, but that it was a legal marriage. Thus, if at the time of 
the previous marriage one of the spouses thereto had a spouse living, 
such marriage being void ab initio, it would be open to the innocent 
party to such a marriage to treat it as a nullity and contract a fresh 

J : , 14049 
marriage and this subsequent marriage cannot be set aside on the 


ground of previous invalid marriage. 
(b) Canadian. Law 


The Canadian law is the same as Hindu law. Although no one 
commits bigamy by going through a form of marriage if he or she in good 
faith and on no reasonable grounds believes his wife or her husband to 
be dead or if his wife or her husband has been continuously absent for 


the past seven years and he or she is not proved to have known that his 


48 

Roy eslolson [1689) 2:0.58.D. 166. 
49 

Indian, Divoree, Act. (Act IV.of 1869).Sec..19 (4). 
50 


Hudson v. Webster, 1937 Mad. 565. 
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wife or her husband was alive at any time during those seven years, 
yet such marriage is invalid if, in fact, the absent or supposedly dead 
spouse is alive at the time of its celebration and the former marriage 


has not been Giese icda 5 


In England the court is now empowered, if satisfied that reasonable 
grounds exist for presuming death, to make a decree of presumption of 
death and of dissolution of marriage; and in such a proceeding the fact 
that for a period of seven years or upwards the other party to the 
marriage has been continually absent from the petitioner and the latter 
has no reason to believe that the other party has been living within that 

; , : ; f BS 

time is evidence that he or she is dead until the contrary be proved. 

No Canadian statute goes that far. Moreover, in the absence of a 
Statute empowering it to do so, the court has no jurisdiction to declare 
that an applicant's spouse who had not been seen or heard of over seven 
years should be presumed to be dead where the applicant's only reason 

F ae : ee: 
for asking for it is that he or she wishes to marry again. Such a 


‘ , 55 
statute has been enacted in all of the western provinces, but these 


eal 
(Gan.)oCriminal Code, 1953-54, Ch. 51,. Sec. «240(2)'- 
52 
Englishavn, English (1923) 19D.i. Ra 419), 
53 
(Eng...) The Matrimonial Causes Act, 1965 (10 & 11 Eliz. 2 Ch. 72) 
54 


In re Debray (1942) 3 W.W.R. 335. 


5)3) 
G3¢>)—thestarriage-Acts Ris vBs Crh) 60S~Ch.-2325—See.— 515 


(Man. ) | Die Marriace ACE, Kso.th, 2954. Che 154, specs 125. 

(Sasker) TheiMatetace Acty R.S.5..%.1983, Ch. 302, Sec. 37. 

(Alta...) The present Act, The Marriage Act R.S.A. 1970, Chap. 226, Sec. 
DL A a Sh ene the fact that for a period of seven years or upwards 
the other party to the marriage has been continually absent from the 
petitioner and the petitioner has no reason to believe that the 

other party is living within that time is evidence that he or she is 
dead until the contrary is proved." 
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statutes being provincial acts, cannot under the Canadian Constitution 
authorize as the English statute does, the decreeing of the dissolution 
of the petitioner's marriage. Therefore, even though the issuer of 
marriage licences in the provinces issues a licence to a petitioner 
armed with such a declaration the marriage in invalid if the former spouse 
har , 56 . 
declared dead is in fact alive. In Alberta it has been held that 
notice of the hearing of a petition under the Act should in all cases be 
: : Di oie ; 
given to the attorney-general of the province. This in fact is now 


not required under the New Divorce Act of 1968. 
(vy ‘back of Consent 
(a) Hindu Law 


In India, lack of consent is a very rare phenomenon of a void 
transaction which is capable of being rendered valid by subsequent 
adoption or ratification. The distinction must be drawn carefully 
between; the case where there was no consent to the marriage, in which 
case the marriage is void ab initio but is capable of becoming 
unimpeachable when the non-consenting party or parties consent to the 
de facto marriage, and the marriage may be declared void so long as both 
parties have not consented by cohabitation or otherwise; and the case 
where consent existed, but was induced by force or fraud, for though 
this would make a marriage void in English law and therefore by Anglo- 


Hindu law it is by statute voidable only in Modern Hindu Pane 


56 
Tomberg v. Tomberg (1942) 3 D.L.R. 687. 


57 
In re Tomberg (No. 2) (1942) 4 D.L.R. 773. 


58 
J.D.M. Derrett: "Introduction to Modern Hindu Law" (Oxford) (1963) 
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If a guardian in marriage or an intending spouse is induced by 
dishonest misrepresentation of the identity or the quality of the other 
party to agree to the marriage it is the question of law in each case 
whether the point which was misrepresented is or is not material. Did 
the misrepresentation go to the root of the marriage? If, in fact, the 
Marriage would have been agreed to even had the facts been known it 
seems that the marriage cannot be annulled, nor, it seems, in even 
stronger cases where full disclosures would have prevented the marriage; 
for fraudulent misrepresentation or concealment does not affect the 
validity of a marriage to which the parties freely consented with 
knowledge of its nature and with the clear and distinct intention of 
entering into the marriage in Aerts teneged Yet in one case misrepre- 
sentation of the legitimacy and status of the boy was held to be fatal 
to the Warrier In others, misrepresentation of the respondent's 
religion was held to be a fraud rendering the marriage 'void', or more 


correctly ieee 


In general the Anglo-American systems are divided into two camps: 
in one, in which the English tradition predominates, nullity will not be 
decreed unless the fraud negatives consent to marry the human being to 


: 62 
whom the petitioner was married. The error must be as to the person 


59 
Appibai v. Khimji, (1934) 60 Bom. 455. 
60 
Bimbapal veoouankerlal, A.1.R.. (1959) Mop. 8. 
61 
Aykut v. Aykut, A.I.R. (1940) Cal. 75. 
62 


Cea ven Grae (1942) Ni Zest. Re 356% 
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; 63 
ancenol.,as the ecclesiastical lawyers put it, ‘fortune’ or ‘quality’. 


64 A 
In case of impersonation the remedy is readily available but it is not 
safe to proceed much further. Even concealment of incurable disease 
. 65 
has been held not to be fatal to a marriage. In the other camp 
nullity is available for misrepresentation as to chastity, health, 
financial responsibility, the fact of pregnancy and character as a law 


abiding citizen. 


Under the Hindu Law Marriage Act, in no case can lack of consent by 
reason of mistake as to the quality of the other party in respect of 
virginity, for example, or caste, or wealth, or state of health, be 


adduced as a ground for a declaration of nullity. 
(b) Canadian Law 


In Canada, since marriage is a contract, absence of consent 
will invalidate the ceremony. But a contract of marriage is not quite 
on the same footing as other contracts in this respect. In the first 
place, absence of consent, when it affects marriage at all, will 


apparently always make it void, whilst in the case of other contracts it 


will sometimes make the contract void (e.g. mistake). Secondly, some 
63 
Swittevy-Keliyo(1835) 03) Knapp 257. 
64 
Allardyce v. Mitchell, (1869) 6 W.W. 45 (Australia). 
65 


Anath v. Laggjebati AMLiR. (1959) Cale 7/8; tuberculosis was concealed 
and it was held that consent at the time of solemnization is the 
material consent. 


66 
Coppo, vs Coppo (1937), 39/7, N.Y.S.. 7/44. 
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166. 


factors (e.g. fraud) will not necessarily affect a marriage at atineo 


The various factors which may negative a party's consent are discussed 
below. 

A marriage will be void if either party was so insane at the time 
of the ceremony as to be unable to understand the nature of the contract 
he was entering into. There is a presumption that he was capable of 
doing so, and the burden of proof therefore lies upon the party impeaching 


the validity of the marriage. °° The test to be applied was thus for- 


mulated by Singleton, L.J., in the Estate of Parle 


"was the (person) ------------ capable of 
understanding the nature of the contract 
into which he was entering, or was his 
mental condition such that he was incapable 
of understanding it? To ascertain the 
nature of the contract of marriage a man 
must be mentally capable of appreciating 
that it involves the responsibilities 
normally attaching to marriage. Without 
that degree of mentality, it cannot be 
Said that he understands the nature of the 
Contract.” 


A mistake will make the marriage void in two cases only. First, a 
mistake as to the identity of the other contracting party will 


invalidate the contract: i.e., if A marries B, believing her to be C. 


67 
Bromley: "Family Law" (Butterworth), (2nd ed. - 1964) at 67, 68 
See.also:4,Henderson.v. Breen (1923),.19;Alta. L.Rs)545. 


68 
Harrod v. Harrod, (1854) 1K & J 4, 9; But if the person is proved to 


have been generally insane, there will be a presumption that he was insan 
at the time of the marriage and the burden of proof will consequently 
shift onto the party seeking to uphold the validity. 
See also; Whittaker v. McNeilly, (1958) 23 W.W.R. 210. 
Foley v. Foley (1954) 34 M.P.R. 273. 
Milson v. Hough (1951) O.W.N. 450. 
Singh v. Singh (1971) 2 W.L.R. 963 (arranged Sikh marriage 
held void) 
69 Nok. A 
CP953) “Zea ESR, all, 1450,. C. A. 
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Whilst mistakes of this sort may have been more common when clandestine 
marriage were possible, they are of little more than academic interest 
now. Secondly, the marriage will be void if one of the parties is 
mistaken as to the nature of the ceremony and does not appreciate that 
he or she is contracting a marae ae But if each party appreciates 
that he or she is going through a form of marriage with the other, no 
other type of mistake can make the contract void. Thus it has been held 
that a marriage will not be invalidated by a mistake as to other party's 
fortune, the woman's chastity, or the recognition of the union by the 
parties' religious denominations. 

The validity of the contract of marriage, unlike the commercial 
contract will not be affected by fraudulent or innocent misrepresentation 


itself. But if the misrepresentation induces an operative mistake (e.g., as 


to the nature of the ceremony) the marriage will be voided by the Teecern 


If the consent of the party is taken by compulsion to enter into 
the contract of marriage which in the absence of compulsion he or she 


would never have agreed to, the marriage would be void. The fear may be 


70 
Valier vee Valier (1925), 193 be. 030s" An. Etalian who could not 
understand English and went to the ceremony of marriage. 
Kelly v. Kelly (1932), 49 T.L.R. 99; mistaken belief that ceremony 
was a betrothal. 
Mehta v. Mehta (1945) 2 All E.R. 690; mistaken belief that Hindu 
marriage ceremony was ceremony of religious conversion. 
Kassim v. Kassim [1962] 3 W.L. Ra60>. 
Sobush v. Sobush [1931] 2 W.W.R. 900. 
Sangievs Singhe@l97/1) 2 W.L.Rs 903. 
Parojcic v. Parojcic (1959) 1 All E.R. 1 (fear imposed by Petitioner's 
father) 


alk 
Dame Richard v. Trudel (1969) N.B.R. 983. 
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due to a number of causes. For example, where the man instituted bank- 

: 73 
ruptcy proceedings and threatened to shoot the woman, or where the man 
was fraudulently made to believe that he was the father of the child she was 

: , A 74 
carrying and that he would be prosecuted if he did not marry her. 

Thus, what matters is whether that particular party's will was 
overborne, and if he happens to be more susceptible to the pressure 
brought to bear upon him than another might be, the marriage may 
still be void even though a person of ordinary courage and resistance 


would not have yielded to ieee 


[D] GROUNDS ON WHICH MARRIAGE IS VOIDABLE 


(i) Impotency and Non-Consummation 


(a) Hindu Law 


In India impotency at the time of the marriage and continuing 
until the presentation of the petition is another ground for nullity. In 
both parties, impotence amounts to the same defect, namely incurable 
inability physically to consummate the marriage by normal coitus with 


’ : 76 . aes : , 
or without orgasm in the female. It is sufficient if one party is 


73 

SBCOLE Ve oebi i eht (1326) 56 LP aL. 
74 

Grit Lite. Grint hh 1944). peo 3. 
75 


Webb v. Webb (1969) 3 D.L.R. 100. 

Thomson Vv. Thomson (1971) 4 W.W.R. Sco (O.B,). 

Szechter v. Szechter (1970) 3 All E.R. 9053; (marriage contracted in 
prison in Warsaw to enable woman to escape from Poland) 

Parojcic v. Parojcic (1959) 1 All E.R. 1 (fear imposed by Petitioner's 
father) 


76 
G. Venkateswararao v. G. Nagamani A.I.R. (1962) An. P. 151. 


T. Rangaswahi v. Aravindammal A.I.R. (1957) Mad. 243: a review of English, 
American and Indian authorities is made in this case at 245-8. 
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, ; TR, ; 
impotent in relation to the other. Impotency which is curable only 
with all the risks of a dangerous operation, or when the respondent 
; Ta go ' P 78 ‘ 

refuses to submit to a remedy, is ‘incurable’ for this purpose. Lt cas 
to be observed that wilful refusal to consummate as distinct from inability 
(whether due to physical or mental causes) to consummate is not a ground 
for nullity in India. Where the fact of impotence is disputed the 
court has jurisdiction to order a medical examination which may be 
refused by the respondent at the risk of the courts drawing the inevitable 
conclusion. The court's jurisdiction stems from the practice of English 

; ; , ‘ Pe? Wo 
ecclesiastical courts, but is authorized by a text of the Naradasmriti. 


Where intercourse has not taken place over a long period the court may 


presume the presence of impotency. 


Thus impotency (or incapacity) is inability to consummate the 
marriage. Such inability can arise from a physical defect or from a 
mental condition, such as invincible repugnance to the sexual act; it 
also happens that a person may be generally capable of having sexual 
intercourse, but, owing to some cause such as hysteria, is incapable of 


8 
performing it with the other spouse. ; In all such cases marriage may 


vi 
Kishore-Sanuuy. \Snéh)Prabha,yeAvisk.” (1943) Nagwene 5s 
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Law reviewed in S, v.S. (1954) 3 All EeR. — 736. 


79 
Naradaswami X11, 83" (see A VV. 6 C1952) 54 bom. E.R. 725, 746). 
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This is known as impotence quoad hunc or quoad hanc. 
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be annulled on the petition of either party provided the impotence 


exists at the time of the marriage. 
(b) Canadian Law 


In Canada, impotency, distinguished from conditions which 

make a marriage less complete or fulfilling, such as sexual weakness 

PAGS EL USZ maw: oe gr . 
and frigidity Heasterility, is generally said to be a permanent 
inability at the time of the marriage on the part of one of the spouses 
84 

to perform the complete act of intercourse with the other. The 

impotency which is ground for annulment of marriage is incapacity for 
rae 85 oe : F : 3 : Hae 

COLtion, Sterility, i.e., incapacity for procreation, is not in itself 

P ; 86 , ; 

a ground on which a marriage can be annulled, nor in Canada is non- 

‘ F 8 
consummation resulting merely from the refusal to consummate, although 
Anas oe 88 , 
it is ‘in England; but in Canada the refusal of the defendant to 


attempt consummation may have been so long continued or under such cir- 


cumstances as to justify the inference of impotence. The inability may 


82 

Kougive. Long '(13890)" 1s Pei. “216. 
83 

Donati v. Ghureh (1696) 13: Ned. 1454. 
84 


Payne v. Payne (1891) 45 Minn 467; the court found no authority 
defining what constituted 'the complete act of sexual intercourse' and 
denied annulment where the wife was unable to experience orgasm. 


85 

Julien D. Payne: ''Power on Divorce" (Burroughs) (2nd ed. - 1965) at 195. 
86 

Baxterzv. Baxter. ~ClLO48) L.deRe 479). 
87 


Heil v.. Heil (1942) S.C.R. 160: -The mere refusal of marital inter-— 
course due to caprice is not a sufficient ground to warrant a decree 
ia LLcy 


88 
The Matrimonial Causes Act, 1965 Section 9. 
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89 
have physical or psychic origins, and need not only relate to the 


other spouse: a spouse is legally impotent even if capable of 
, ’ 0 : 
performing the act with other slfcans: It should be emphasized that the 
incapacity must have existed from the time of the marriage; and that it 
OL ; a P 

must be permanent. If there is a possibility of effecting a cure by 
a non-dangerous operation or course of treatment the annulment will 

oO : F 
not be granted unless the case is one where the defective party has 
unreasonably refused to, or unreasonably persists in postponing the 


93 ; 
necessary treatment or operation. A curable defect is not, of 


94 


course, permanent and thus not a ground for annulment. 


The refusal to have sexual intercourse for an extended period has 
been construed by some courts as giving rise to a presumption of 
impotency. Although the courts differ as to the length of time 
necessary for the presumption they agree that a substantial time is 


necessary. Generally the courts have been reluctant to revise a 


89 
Although many statutes are counched in terms of physical impotency. 
See Kaufman v. Kaufman (1920) N.J. Ed. 113. 


90 
Shoe GatGlO0G)* dds NeengullO25 - 


ot 
Rae v. Rae (1944) O.R. 266 at 270: the rule of incurability applies 
where the incapacity is due to mental causes. 


92 
Lice ver lice .0L95/) 2D. lek. ool. 


2) 
Sv. S$ (otherwise CC), 3 All E.R. 7363) wherein at was held that the 
relevant date which determines potency is that of the hearing and 
not that of the presentation of petition. 


94 
Anonymous v. Anonymous (1916) 158 N.Y.S. 51; where the court indicated 
that refusal to submit to a slight operation not dangerous to the 
defendant's health was not a ground for annulment; however if a 
dangerous operation is required, the defect would be considered incurable. 
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presumption of impotency, except where the claim or admissions of the 
parties were corroborated by some other facts, such as expert medical 
testimony, particularly where the inference depended in part upon the 
plaintiff's testimony as to the defendant's incapacity. This is due to 


the courts fear of palliation: | 


Only aparty to the marriage can sue for its annulment on the 
: 96 ; : 

ground of impotency. It seems clear that the party who is not impotent 
may bring an annulment action against the defective spouse, unless barred 
because of the prior knowledge, laches, or ratification. The 1819 

: 97 : 
English case of Norton v. Seton denied a husband's suit for annulment 
based on his own impotence, primarily on the doctrine of 'clean hands’. 
Because the husband at the time of marriage was forty-five, the court 
found it difficult to believe that he had no prior knowledge of his 


incapacity. 


(c) Defenses to the Annulment for Impotency 


Actions by the petitioner such as cohabiting with the 

: Baie as 
allegedly impotent party subsequent to filing the annulment suit or 
expressing the desire to resume marital relations after the discovery 


of the deieethe” or delay in bringing the action have been held to 


95 
"Journal of Family Law", Vol. 6, 1966, Students note at 378. 
96 
Eaves v. Eaves (1939) 4 All E.R. 260. 
oi, 
(1819) 161 Ene. Kep. 1383. 
98 
Donati ov. Church, (1951) Nid. 454. 
99 


Godrrey Veronatwell (1955) 30"N. J. SUL. 
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constitute ratification of the marriage and to prevent its annulment. 


(ii) Pregnancy by a Man other than the Husband at the Time of 
Marriage 


This prescribed ground in India under which a nullity 


100 
petition may be presented is one introduced directly from England, 


being a special case of frauds = The respondent must have been 
pregnant at the time of the marriage by some person other than the 


petitioner and this must be proved beyond reasonable doubt. Justice 


Patel in Sushila v. Manendee: Said: 


"In matrimonial proceedings there can be 
no judgment by default or admission." 


1 
He quoted the words of Lord MacDermott in Preston Jones v. Preston Jones 


Shaye) Qersle. = 


er Ak eer In divorce as in crime the court 
has to be satisfied beyond reasonable doubt." 


and applying it to concealed pregnancy cases he further said that 
"the consequences to the women are very serious" 


Proof may consist in part of evidence from the spouse's blood 


groups that the husband could not be the child's Purnere Os The petitioner 


100 

Matrimonial Causes Act, 1960, Sec.*8(1) Cd). 
Ou 

Hindu Marriage Act, 1955, Sec. 12(1)(d). 
402 
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Liff v. Liff (1948) W.N. 128; the blood group tests were admitted. 
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must, naturally, have been aware of the facts at the time of the 
marriage; proceedings must have been commenced within one year of the 
marriage or of the commencement of the Hindu Marriage Act, whichever 

is earlier, and marital intercourse with the consent of the poutine: 
must not have taken place since the discovery of the pregnancy in 


, 106 : é : 
question, for this would amount to condonation in most of the cases. 


These requirements are important since pregnancy at the time of 
the marriage due to the petitioner himself may be relied upon by the 
latter at the instigation of third party or under a sense of humiliation, 
and it is therefore essential for the petitioner not merely to prove 
the pregnancy by another but also that he did not know of the pregnancy 
at the time of the marriage and had no intercourse with the respondent 
after knowing the facts from which a reasonable many would conclude 
that his wife was pregnant at their marriage by another man. If the 
burden of proof of the conditions laid down in the act were to lie on 


the respondent the purpose of the provision would be ree eaten 


[E] LEGITIMACY OF CHILDREN 
(i) Hindu Law 


Under general law a legitimate child is one born in lawful wedlock. 
It is well settled that except in the cases where special provision to 


the contrary is made by any enactment a marriage which is null and void 


OS 

Henderson v. Henderson (1944) 1 All. E.R. 44. 
106 

Hindu Marriage Act 1955, Sec. 12(2)(b). 
107 


Pro. oivaguru Vs Peo. Saroja, A.1.R. (1960) Mad, 216. 
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ipso jure or declared to be null and void by the court or annulled by 

the court on the ground of its voidability, will inevitably have the 

effect of bastardizing any child born of the parties to such marriage. 

The effect of a decree of nullity in case of a void marriage or 

annulment of a voidable marriage is to render the marriage null and void 
from its inception for all intents and purposes. It has always been 
extremely unfortunate for a child the putative marriage of whose 

parents is null and void or annulled by the court on some grounds. This 

was to some extent remedied in England by the Matrimonial Causes Act of 1937 
and Law Reform (Miscellaneous Provisions) Act, 1949. 


The legislatures in India has adopted in the Hindu Marriage Reeoe 


the language of the Matrimonial Causes Act 1980, °°? The provision reads 


as follows: 


"Where a decree of nullity is granted in 
respect of any marriage, any child begotten 

or conceived before the decree is made who 
would have been the legitimate child of the 
parties to the marriage if it had been 
dissolved instead of having been declared 

null and void or annulled by a decree of 
nullity shall be deemed to be their legitimate 
child notwithstanding the decree of nullity. 


Provided that nothing contained in this 
section shall be construed as conferring 
upon any child of a marriage which is 
declared null and void or annulled by a 
decree of nullity any rights in or to the 
property of any person other than the 
parents in any case where, but for the 
passing of this act, such child would have 
been incapable of possessing or acquiring 


108 
The Hindu Marriage Act 1955, Section 16. 


109 
The Matrimonial Causes Act 1950, Section 9. 


} 7 
dente dows oF astdxsq dls Srosnd 


mopginial @ “ey j 
10 ogatrsam biov 5 + aeeo f ifua eyres 8 
vi 660 Fee 


biov bas Ifum sgeiassm sid ssbae3 03 at ogetiise 5 atdaoy s 0 ee 
assd ayswis esd 31 ee bos e3ne3at Ife =i ‘aolaqoont a pai 

saonw Yo sgsiizem svisstuq ed bitds s 10F stenuisotnw ‘elomenixs 

aid? .gbnvoag emoe ao Jauod sd¥ yd belfurtts 10 Btov bas lum et edastsq 
‘ECi to J9A Beausd IntnomajeM sft yd baelgnd nk bekbemey tne3xe emioe 63 saw 
OCP 494 (anoietvotd evosasilesaiM) mrois® wad bas 


east SgslixeM wbrtH ould ni Betqobe esd astbnl at prmcateress sdT 


absox notelvotg siT 20 .02er 5A a92eu80 Isinom) 138M add to ansvannl eds 


:awollo? nd 


<= C21 


ai bsinetg et y2iliue jo asayasb 6 sis7iW" 
nattogsd bilitco yns .sgeiytem yas Yo toeqest 
orlw sbam el gox9eb 943 exoted bevisonos 130 
efa to blidoa stemittysl seria need svad bivow 
eeod bed 2t it sdaitxsem odi 03 esti1eq 
betslosb macd giniver! 10 bastemt beviosekb 

to se199h s yd belivons vo blov bas Ifun 
stsuttige! nisi? 5d ot bomssb sd Ilede yttilon 
«“iiliua to ae7109b odd girtinustedsiwton bits. 


atdd at bestsdsoo guidtom teria bebivorl.. ... 
gutzisinos es heyi2enos sd Liede nottose 
ak dotdw 9 a1sm 6 to bitdo yns goqu aval 
s yd Bott 10 btov bos ILunm berslosb 
sit 03 wo at a¢dagks yos yaiilua to setosb Se a 
ond. ed tadto moeisq Yas to pbb 


12 10% tnd. .stedw s8so aja9 . 
saved bivow brie dove 398 ey ake a aetonne => Evu 
enixluposs 10 gniseseroq Yo otdeguoe aged | | 


L7G. 


any such rights by reason of his not 
being the legitimate child of his 
parents." 


Thus, if the validity of the marriage is challenged by either 
party and though challenged, the marriage is not annulled it would be a 
valid marriage and the children of the parties to such a marriage would 
undoubtedly be legitimate. And even if the marriage is annulled at 
the instance of either party the children born of such marriage are by 
operation of the above provision to be deemed to be their legitimate 
children for all intents and purposes except that by virtue of the 
proviso they cannot claim any rights in or over property of any persons 
other than the eee ne A voidable marriage can only be challenged 
at the instance of either party to the marriage and so after the death 
of one party, such marriages cannot be challenged and the children are 


legitimate. 


Thus Usiby altictio guris that. children born of a marriace 
void or voidable under the act are to be regarded as the legitimate 
children of the parents. The effect of this fiction of law is that for 
all intents and purposes, including rights of inheritance and succession, 
the children on one hand and the parents on the other are to be regarded 


as if the children had been the legitimate children of the parents. 
(ii) Canadian Law 


In Canada whether a child is legitimate or illegitimate is 


determined by the rules of common law as modified by modern statutes, 


TELO 
Mulla:. "Hindu Law" (Bombay) (13th ed. - 1966) at 699. 
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which in certain circumstances confer the status of legitimacy on 
some children who would otherwise be Piteeeanecas At common law a 
child is legitimate only if his parents were lawfully married either at 
the time of his conception, even if the marriage had ended by death or 
divorce before his birth, or at the time of the child's birth, although 
he was conceived before his parents were married. Thus the fundamental 
test of legitimacy at common law was birth or conception in lawful 
wedlock. The application of this test caused hardship where a decree of 
annulment was granted in respect of a voidable marriage, since the 
retrospective operation of such a decree automatically bastardized any 
children of the aneeheran oo This injustice has now been eliminated in 
most Canadian jurisdictions by provincial legitimacy acts which provide 
that the children of a voidable marriage shall remain legitimate 
notwithstanding the issue of a decree of annulment, provided they would 
have been legitimate if the marriage had been dissolved instead of 
annulled. Legislative provision has also been introduced in several 
provinces whereby the status of legitimacy is conferred upon children 
born of parents who contracted a void marriage if 

(a) the marriage was registered or recorded in 

substantial compliance with the requirement 
of the lex loci celebration; 
(b) either of the parties to the marriage 


reasonably believed that the marriage 


day 
H.B. Grant: "Family Law" (Sweet and Maxwell, London) [1970] at 140. 


Mt 
Dredge v. Dredge: [194/] 1 All E.R. 29. 
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[F] BARS AND DEFENCES 


The ecclesiastical courts took the view that where a marriage 
was void ab initio, there could not be any defences to granting a 
declaration of nullity. Where the marriage was voidable the 
ecclesiastical courts developed a number of bars and defences, since 
the marriage was valid until one of the spouses sought to have it set 
aside. Since the Hindu Marriage Act and the Canadian law are based on 
the English law, therefore these ecclesiastical bars and defences are 
available in the courts of both the places. The main bars are collusion, 
insincerity, (i.e. where one party knew the disability of the other 


spouse), delay and estoppel. 
(i) Collusion 


This is not frequently used as a bar in cases concerning voidable 
; : : 114 : ¢ apa: 
marriage in India and Canada. It is proposed to discuss this in 


detail in a further chapter. 


(ii) Approbation 


As in the case of any other voidable contract, where the marriage 


is voidable, the petitioner by his own conduct may effectively put it 


oe 
See for example: 
(Alberta) The Legitimacy Act, 1970°Ch.205, ‘Sec. 5; 
(BBGS) The LegitdmacysAct ,.WRas.B.C. 1960, Ch. 217, Sec. 5. 
(Sask...) Ihe egitimacy Act, L961, 7h. 4. Sec. 5. 


114 
See Pollard v. Wybourne [1828] 162 Eng. R. 732. 
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out of his power to obtain a decree of nullity, in which case, of 
course, the marriage will become valid for all purposes. 'Insincerity' 
was the word used in the older reports in this connection, but the 
word is somewhat ambiguous and it would seem better today to speak of 


rae : ; peek : 
the petitioner's approbation of the marriage. > The modern view was 


first clearly stated by the House of Lords inG. v. met? Lord Selborne, 


L.C., speaking of the old doctrine of insincerity, ede! 


"I think I can perceive that the real basis 

of reasoning which underlines that phraseology 
is this, and nothing more than this, that 
there may be conduct on the part of the 

person seeking this remedy which ought to 
estop that person from having it: as, for 
instance, any act from which the inference 
ought to be drawn that during the antecedent 
timell8 the party has, with a knowledge of 

the facts and of the law, approbated the 
marriage which he or she afterwards seeks to 
get rid of, or has taken advantages and 
derived benefits from the matrimonial 
relationship which it would be unfair and 
inequitable to permit him or her, after having 
received them, to treat as if no such relation 
had ever existed......... The circumstances 
which may justify it are various, and in 

cases of this kind many sorts of conduct may 
exist, taking pecuniary benefits for example, 
living for a long time together in the same 
house or family with the status and character 
of husband and wife, after knowledge of 
everything which it is material to know. I 

do not at all mean to say that there may not 


115 
Tinda lis van Tindal 1) «[1953]eb ALE Ret 1893 146=1477 
116 
pleco 5 slOsApp., Cas. L/1),. Hee 
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At page 186. 
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i.e., the time between the date of the marriage and the date of 
the petition. 
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be other circumstances which would produce 
the same effect; but it appears to me that, 
in order to justify any such doctrine as 
that which has been insisted on at the bar, 
there must be a foundation of substantial 
justice, depending upon the acts and conduct 
of the party sought to be barred." 
eo ea LG 

Similarly, Lord Watson said: 
"In a suit for nullity of marriage there 
may be facts and circumstances proved which 
so plainly imply, on the part of the 
complaining spouse, a recognition of the 
existence and validity of the marriage as 
to render it most inequitable and contrary 
to public policy that he or she should be 
permitted to go on to challenge it with 
effect." 


Thus it is noted that the ecclesiastical courts seem to have regarded 
the bar as an absolute one, the modern judicial tendency has been to 
regard it as discretionary, so that even though the petitioner has 
approbated the marriage, it is still within the court's power to grant 
a ee In practice, however, once approbation has been established, 
it is rare for the decree to be granted. This doctrine is particularly 
relevant where the petition is based on impotence or non-consummation, 
although it is applicable in other cases also but most of them have a 


time limit of one year. 


(iii) Delay or Laches 


Where one spouse comes to know of the other spouse's incapacity but 
does not do anything for a long time and acquiesces in the fact and then, 


later, seeks to invalidate the marriage the court takes the view that by 


119 
Supra’ note116' at. 197-198. 
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his delay he has approbated the marriage after he came to know of the 
facts; and he is barred from changing his mind later, after approbation, 


from seeking a decree of eee 


(iv) Estoppel 


There is no well defined bar of estoppel for a voidable marriage. 


Usually the doctrine of estoppel is used in connection with approbation. 


There are a large number of cases where the doctrine of estoppel 
is independently used to prevent a party from seeking to have his second 
or subsequent marriage declared void by the court. The kind of situation 
commonly found is as follows: 

Husband and wife marry in Canada and are domiciled in Canada. They 
go abraad, to U.S.A. or elsewhere, and seek a divorce in a foreign court. 
One party subsequently returns to Canada. In a suit in a Canadian court 
concerning inheritance, maintenance or other money claims, this party 
now attempts to say that the foreign divorce is invalid in Canada, because 
the Canadian courts do not recognize it and that therefore the original 


marriage still subsists. 


The Canadian courts generally hold that such a party is estopped 


from pleading that the foreign divorce is ipa 


[G] SUGGESTED REFORMS 


ike Decree of Nullity is of much less importance than Divorce 


eel LOA Oleg eDialeenS Ons 


Reg v. Wood [1903] 6, D.L.R., 41; Burpee v. Burpee [1929] 3 
Romeo’) artery. Patricks (935) 29D0.L.R. Slie Fite v. Fife 
S]7aOs Dee Re 648. 
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(Decree Nisi) and moreover the law regarding nullity is not wholly 
clear and satisfactory. Since the statistics of India and Canada are not 
available, the statistics of England are reproduced below to give an 


idea of the importance of nadie tae 


PETITIONS 


1961 | 1962) | 1963) | 19641] 2965. })0t966 |) Awerace| 


Yoid Marriages Ue Ts | 
Voidable Marriages: | 
Incapacity 155 144 
Wilful Refusal 174 179 
Incapacity and 

Wilful Refusal 349 444 
Unsound Mind or 

Epilsepsy ay, 14 | 
Pregnancy ile/ | 
Venereal Disease 5) LE 


DECREES NISI 


1962 1963 1964 1965 Average 


Void Marriages D7 | 
Voidable Marriages; 

Incapacity 299 338 339 314 
Wilful Refusal 176 g27 318 278 


eS 


Report of the Royal Commission on Nullity of Marriage. Working 
Paper No. 20 (June, 1968) at p. 3. 
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Average 


Unsound Mind or 


Epilsepsy 13 


Pregnancy ad 


Venereal Disease 


By way of comparison, in 1966 there were set down 46,890 petitions 


for divorce in England and there were made 41,081 decree nisi of 

river cosece Keeping the above statistics in view, it is submitted that 
the decree of nullity should be abolished and instead, all the grounds 
of voidable marriage should be made as grounds for divorce. It is 
further submitted that these grounds should be placed in a category 
separate from the existing grounds of divorce because the petitioner 
will then not have to wait for a longer period specified for the divorce 


grounds. 


Be In the alternative, it is submitted that if due to 
convention (because the decree of nullity has its origin from very ancient 
times) the above submission is not possible then the distinction between 
void and voidable marriages should be abolished. Instead a neutral term 
such as ‘invalid’ may be advantageously used. The distinction between 


void and voidable marriage was originally brought about by the intervention 


124 
Ibid. 


* f 
anol ttteq 088.3% mwob Jee srew oxvedd B80! ot .soataeqman to yaw va” 


SBCACS NCIC 
| 


to tain sexosb 180,16 sham s19w s1sd3 bas baelgnd at sotoyib pl 
jeq2 betiimdue et 3f ,weivy ab eotteistste svods sid gniqesd 6, sb. { 
ebouotg of2 Efe ,basteci bos berleliods ed bivore yatilow to eorsenatd 
ei af veotevib tod ebmdorg es she ad blyode opets take efdabloy te 
yioaoiso a nt beneiqg ad Biuode ebhbnvorg sesds sed bstaindue 2xedzxut | 
tsqoljtisg ea seusssd souovib Io ehnvotg gnijelxs ed3 mo7? otsisqae 
so1ovib oda 161 bsltinesde bolteq segm0l s tot 3isw oF svsd jon nsid IfLiw 
R care 
ot sub ik tsi beigimdve el af .svisanre2Ie edd oI 8 
sastone YIsv oy? nigtxo eth esd yIbilum to esssosb sd2 danntath mtaevene 
neowsed aokiontielh ols pity a¥dbetog we ae aokesimdys evods os 7 . 
e3 Letdpen s Wie _bedetiods sd bluode: mie. dabtoy bas _ htow 
asowied sotsoat ser of |. beeu vimoseetmebe ad en ' betevnt* 26 dpue 
notsnotrsasih ol y suede ddguord othe sew» ames 


184. 


of the common law courts with the practices of the ecclesiastical courts 
in England from the 13th century onwards in order to provide a legal 
solution for a social problem existing in the Middle Ages in England, 
viz. the bastardization of children. This problem has now been solved 
because practically every province in penaigee at present and also in 
Badia oo and Enelenie has legitimization laws which provides that any 
children born out of a marriage which is annulled are legitimate 
children. Thus the use of the term such as 'invalid' which is not 
entrusted with an historical legal meaning would enable lawyers to look 


afresh at the concept of nullity. 


Je It is further submitted that a marriage in which one spouse 
is, or both spouses are, under the prescribed age at the time of 

marriage should be ratifiable, instead of being void as in the case under 
the existing law, the reason being that if the parties marry genuinely 
believing that they are both of marriageable age, it is hard on them 

if subsequently - perhaps many years later - they discover that their 


marriage was void. 


4. It has already been submitted that nullity should be 
abolished and its ground be included under divorce, yet it is possible 


to argue that nullity term should be retained and new grounds may be 


125 
(Alta...) The Lesitimacy Act, 1960, Chap. 56, Sec. 5. 
(BeG.) sine lecitteimacy Ace. RIS .5.G.., u00. Che 217, sec. o> 
(Sask.) The Legitimacy Act, 1961, Chap. 4, Sec. 5. 
126 
Hindu Marriage Act, "1955, Section 16. 
ey 


Matrimonial Causes Act 1965, Section 1l. 
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A man serving a sentence of life imprisonment took permission to 
get married and ran away to Spain with the newly wedded wife. 


The following additional grounds may be suggested: 


(a) A spouse having been convicted of certain 


(b) 


(c) 


offences or served a certain term of 
imprisonment. This ground would eliminate 
the hard case of a man who, though not 

yet convicted, is on the run. It would 
also solve the problem where the husband 
immediately after the marriage tells his 


, ; : eek Pe 
wife he is or was a convicted criminal. 


The illnesses which are at present grounds 
for nullity are mental disorder, epilepsy 
and venereal disease at the time of the 
marriage. Other diseases which are 
disruptive of marital life, either because 
they are hereditary or because of their 
effect on the other spouse, may be made 

as express grounds for annulling the 


marriage. 


Another ground that may be suggested is a 
spouse's concealment of his matrimonial 
status. The dreams of forming a new and 


fresh matrimonial home remains a tragedy of 


What if the wife did not know that he is a convict? 
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high intentions where a wife after her 
marriage discovers that her husband had 
been twice married and twice divorced, that 
he had children by both marriages and an 
illegitimate child by another woman. This 
non-disclosure at present does not give her 


any ground for complaint. 


Habitual drinking and addiction to drugs 

in Canada has now been made as a ground for 
divorce. It is suggested that this ground 
may be added in India as a ground for nullity, 


too. 


As already pointed out in the previous chapter, 
adoption poses a problem as regards marriage 
within the prohibited degrees. An adopted 
child might, after growing up, marry someone 
related under the chart of prohibited degrees. 
It is impossible to say whether, and if so how 
frequently, there occur these consequences, 
but a clause may be inserted, taking into con- 
sideration the element of chance, making 

such marriages valid. It may be of interest 
to compare the position of the adopted child 
in some European countries. In Finland and 
Poland, marriage is prohibited between the 
adopter and the adopted child; in West 


Germany and Greece, between the adopter and 
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the adopted child or his or her descendants; 
in Switzerland, between the adopter and the 
adopted child or the adopted child's spouse 
and between the adopter's spouse and the 
adopted child; in France and Italy between 
the adopter and the adopted child, his or 
her descendants or spouse, between the 
adopter's spouse and the adopted child, and 
between the adopted child and the adopter's 
natural and adopted children; in Italy 
dispensation can be granted to allow 
marriage within any of these prohibited 
degrees, but in France a dispensation can 
only extend to allow marriage between an 
adopted child and the adopter's natural or 


adopted children. 
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CHAPTER V 


The History of Law Relating to Divorce 


[A] ANCIENT HINDU LAW 


Since Hindu law is a sacrament and not a contract, the inexorable 
orthodox Hindu rule was that a man and a woman duly married by a 
prescribed rite were united forever, in this world, in the next, and 
according to some, in all the succeeding lives to one Thus the 
indissolubility of marriage has been a distinguishing feature of Hindu 
law except where divorce and remarriage was permitted by customs among 
the lower sAGIGEP and in certain states in India where it was permitted 
by Pecistathent There are divergent views on the question of divorce 


; : , 4 
in the ancient texts. According to Manu - 


"Neither by sale nor desertion, can a 
wife be released from her husband." 


and in another place he says: 
"Let mutual fidelity continue till death; 


this in few words may be considered as 
the supreme law between husband and wife." 


it 
Srinivasan: "Hindu Law", (Allahabad) (4th ed. - 1969) at 458. 
D 
Jina Magan v. Vai Jethi, [1941] Bom. L.R. 538. 
3 
The Bombay Hindu Divorce Act [1947]; the Madras Hindu (Bigamy 
Prevention and Divorce) Act [1949]. 
4 
Manu, IX,» 46. 
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Narada in his celebrated text permits a woman to remarry: ° 
"If the husband be missing, or dead, or 
retired from the world, or impotent, or 


degraded, in these five calamities a 
woman may take another husband." 


Though Manu declares that a man may only marry a virgin and that a 
: ee | 
widow may not marry again, yet on the other hand, he appears to 
recognize and sanction the second marriage, either of a widow or of a 


wife forsaken by her Ruoeande 


The option to break the marriage partnership rested heavily in favor 
of the husband who, if he wished for any reason to sever the marital 
bond, was allowed by the rite of nirakarana, "expulsion", by which he 
formally repudiated the woman as his spouse and ceased to have relations 
with her. The fate of such women was often pitiable since they were 
driven from the husband's home and could not find a home with their 
parents. On the other hand, the wife had no recourse to the privilege 
of separation from her husband in any circumstances and she was obliged 
to bear her surfterings in silence. “Manu had’ declared that in spite of 
deformity, disease, drunkenness, infidelity, the husband is still a 


great ce Was 


Brahminical literature has few records of divorce, but Buddhist 


Narada, XII, 97-101. 
Manu, Vili, 226, V. Lol—163, 
Manu, IX, 175-176. 


Srinivasan: "Hindu Law'' supra note 1 at 454. 
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records do speak of them, although not in large measure. The Arthasastra 
of ReoeeTya®” permits divorce on grounds of mutual enmity and with the 
consent of both the parties. If a woman divorced her husband she 
forfeited her proprietary rights in her father's family. If a man 
divorced his wife, he had to return to her whatever presents he may have 


received at the time of the marriage. 
[B] DIVORCE ALLOWED BY CUSTOM 


Though divorce was not allowed by the general Hindu law, it was in 
some cases permitted by custom; such custom however prevailed only in the 
lower classes in some districts where divorce was recognized as an 


established custom. It had the force of a 


There was nothing immoral in a caste custom by which divorce and 

, eas 12 F fate 
remarriage were permissible by mutual agreement. There was no invalidity 
in a custom by which married couples on account of disagreement between 
them by consent could divorce and were divorced by parties approaching 
the headman and other relations, paying a certain amount and taking away 
the sacred thread from round the wife's neck and giving it back to the 
husband. It was only when the divorce was enforced against the wishes of 


his wife that the custom permitting the divorce would be pidteeaiGee 


10 
An ancient text. 
DE 
Sankarlingam v. Subban [1894] 17 Mad. 479. 
2 
Jina Magan v. Bai _Jethi op. cit. 2. 
is 


Thangammal v. Gengayammal, A.I.R. [1945] Mad. 308. 
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A caste custom which permitted a woman to desert her husband at 
; F . : ‘ , 14 

her pleasure and marry again without his consent was void for immorality; 
and it has been doubted whether the custom would be valid even if it 


allowed her to marry with his aye 


A custom of caste by which the marriage tie could be dissolved by 
either husband or wife against the wish of the divorced party, the sole 
condition attached being the payment of a sum of money fixed by the caste, 
could not be recognized by the courts. It was regarded as immoral or 
opposed to public policy and as equally repugnant to Hindu law, which 
regarded the marriage so sacred that the possibility of divorce on the 
best of grounds was permitted only as areluctant eonetesinns © But a 
custom which dissolved a marriage and permitted the wife to marry again 


where she had been abandoned or deserted by the husband was valid. 


If a plaintiff relied upon customary divorce he had to allege and 
prove the incidents of that custom. For example, the mere writing of a 


letter could not dissolve a legal marriage unless it was established that 


P : : 1S) 
that was the customary method of divorce of that particular community. 


14 
Narayan v. Laving, [1878] 2 Bom. 140. 


Ms) 
Khemkor v. Umashankar [1873] 10 Bom. H.C. 381. 


16 
Keshav v. Bat Gand? [1918] 39, Bom. 538. 


Ly 
Gopikrishna v. Mt. Jaggo [1936] 63 I.A. 295, 302. 
18 
Repetti Bulli v. Repetti Nakalaju, A.I.R. [1958] A.P. 611. 
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[C] STATUTORY LAW 


(i) The Native Convert's Marriage Dissolution Act 1886 


This Act provided inter alia for dissolution of a Hindu marriage 
where one of the parties to the marriage changes his religion for 


Christianity and the other remains a Hindu. 
(ii) The Indian Divorce Act 1869 


The provisions of this Act applied to the marriages celebrated under 
the provisions of the Special Marriage Act (III of 1872). The object 
of the legislatures in enacting this Act was to place the Indian law 
on the same footing as the English Law of Divorce. This Act was based 
mainly on the principles of the Matrimonial Causes Act 1857 and the 
amending Act of 1859, 1860 and 1866. The object of this Act was to 
place the matrimonial law administered by the High Courts, in the 
exercise of their original jurisdiction on the same footing as the 
Matrimonial Law administered by the courts for Divorce and Matrimonial 


Causes in England. 


The Indian Divorce Act applies to Christians. The petitioner or the 
eon igs) : : 
respondent must be a Christian. It is not necessary for both parties 
to profess a Christian religion; it is sufficient for one party to be a 
pe 20 ee a 
Christian. The petitioner or the respondent must profess the Christian 


religion at the time of presenting the petition. The fact that the 


19 
Rooke v. Rooke [1934] Bom. 230 (Beaumont C.J.). 


20 
The words 'or respondent" were added by Act XXV of 1927; 
See Sasivarnam v. Guana Sundari [1954] I.L.R. Mad. 737. 
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parties were married according to the Christian rites or that they were 
Christians at the time of the marriage will be of no avail. The 
determining factor is the religion at the time of presenting of the 
petition. There was a conflict of opinion whether this Act applies to 
polygamous marriages (such as a Hindu marriage at that time) as well as 
monogamous marriages (such as a Christian marriage) where one of the 
parties changed its religion for:Christianity after the marriage. 
According to the Calcutta High Court it aiaiee the Madras High Court held 


jelokskie abje alalya) aetnaa 


; 23° 4 5 
It is now to be noted that by recent statutes Hindu marriages have 
also become monogamous, so much so, there is nothing to prevent parties 
married as Hindus from availing of the Indian Divorce Act after becoming 


converts to Christianity. 


(iii) The Special Marriage Act 1954 


With the advent of independence, there is afoot in India a great 
socio-economic revolution which has released a strong liberalizing 
tendency which is influencing every social and legal institution. The 
latest examples of how the liberal tendency has been working are the 


Special Marriage Act 1954 and the Hindu Marriage Act 1955. 


As stated earlier in Chapter I, any person belonging to any caste 


21 

Gobardhnan v. Jasadamoni [1891] 18 Cal. 252. 
2a 

Thapita v. Thapita [1894] 17 Mad. 235. 
2s) 


Special Marriage Act XLIII of 1954 
Hindu Marriage Act XXV of 1955. 
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or community may marry under the Special Marriage Act 1954. In this 
sense the Act applies to all in India. Anyone can take advantage of its 
provisions regarding divorce, if the marriage has been performed under 
it. The Act constitutes a step toward a uniform civil code. The Act 

of 1954 repealed an earlier Special Marriage Act of 1872 which was passed 
to assist those Hindus who objected to some of the customary and 
traditional marriage rites and who desired some means of going through a 
form of marriage which would be legal and binding and yet would be 
outside the orthodox Hinduism. The Act of 1872 was very restrictive in 
nature and those who wanted to make use of it had to subscribe to a 
declaration that they did not profess the Christian, Jewish, Hindu, 
Mohammedan, Parsi or Jain religion. This obligation was felt to be 
embarassing by those who honestly professed any of these religions but at 
the same time wished to avoid the traditional religious rites and cere- 
monies necessary to solemnize marriage. In order to help such persons 
some amendments were effected in the Act in 1923 and 1928. In 1954, 
however, it was replaced by the present Special Marriage Act which was 
passed to provide for a special form of marriage in certain cases, for 


the registration of such and certain other marriages and for divorce. 


It is not desirable to discuss all the grounds of divorce under 
4 : ; iene : yep Mee Y 
the Special Marriage Act, but there is a distinctive provision, HEY 
divorce by mutual consent, in this Act. There is no provision for 


divorce by mutual consent in the Hindu Marriage Act 1955, or the Indian 


24 
Section 28. 
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Divorce Act 1869 or even in the English Matrimonial Causes Rees This 
provision of the Special Marriage Act 1954, provides for a divorce on 
the joint petition presented to the district court by both parties, the 
husband and the wife to the marriage, on the ground that they have been 
living separately for a period of one year or more and that they have 
mutually agreed to the dissolution of marriage. The parties seeking 
relief under this provision must be married under this Act. At the time 
of presentation of petition for divorce by mutual consent, three years 
must have elapsed from the solemnization of marriage and the parties 
should have been living separate for more than one year and the court 
has to be satisfied that the consent has not been obtained by force or 
eae! A further duty cast on the court is that it should make every 
endeavor to bring about a reconciliation between the parties if the 


nature and the circumstances of the case permit. 


The above provisions show that in providing for divorce by mutual 
consent, due care has been taken to safeguard social interests. A 
balance has been sought to be created between individual freedom and 
social control. There are ample restrictions so as to avoid hasty and 
thoughtless divorces. At the same time, the liberty of the individual 


to put an end to his marriage, if he so desires after due consideration 


ae) 


Kumud Desai: 'Indian Law of Marriage and Divorce" (Bombay) [1964] 
at 29, 


26 
Section 34(1). 


27 
Section 34(2). 
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196. 
and thought, has been secured. 


It should, however, be noted that once divorce is effected by mutual 
consent, it cannot be revoked or annulled by mutual consent of the 
parties thus divorced. Marital intercourse can be resumed between 
the parties only after a formal remarriage. Before the final decree 
dissolving the marriage is passed, there is ample scope for the parties 
to think and reconcile and even the court has been placed under an 

P ; ; 28 
obligation to act to that end to the extent possible. In the absence 


of any formal decree, divorce by mutual consent is not legally operative. 


(iv) The Hindu Marriage Act 1955 


The traditional and conservative Hindu attitude tu marriage under- 
went a great change under the impact of the liberalizing tendency 
released by Independence, with the result that the Hindu Marriage 
Act was passed in 1955 making provisions, inter alia, for dissolution of 
a Hindu marriage in certain circumstances. This Act, however, does not 
abrogate the pre-existing customs relating to divorce with a view to 
enabling people, more in the rural rather than in the urban area, to 
seek and obtain divorce without much formality and expense under their 
own customs without being driven to take recourse to costly and dilatory 


judicial proceedings for that purpose. 


This Act does not, as such, provide for divorce by mutual consent. 


The Act, however, does not affect any customary right to obtain such a 


28 


M.P. Jain: "The Marriage and Divorce Laws of India" in Kojiro: 
"A comparison of laws relating to marriage and divorce" (Tokyo) 


[1960] at 63. 
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divorce. So, where a custom recognizes a right of divorce by mutual 
consent, it continues to exist and is available to parties under it. 
oa: BY) ; : : 
The provisions relating to divorce under this Act are analagous 
f : : 30 Dip ‘ 

to the English Matrimonial Causes Act, 1950. The provision of divorce 
in this section is the first provision of a "Central Act" of this nature 
in relation to a Hindu marriage. According to the Hindu law, marriage 
was a Sacrament and not a contract. This Act, no doubt, does not in so 
many clear terms affect the sacramental character of a Hindu marriage. 
The marriage under the Act is, however, not an ordinary contract. It 


confers a status on the parties to it and upon the children that issue 


from, 2t.) [t has”a public character, 


This Act does not have cruelty and desertion as grounds for divorce. 
These grounds have been embodied in the provision of judicial separation 


which have been discussed in Chapter VI. 
[D] PERSONAL LAWS 
(i) Muslim 


Mohammedan law is very liberal in the matter of divorce by the 
husband. There is no restraint upon him in the exercise of such a right. 
This peculiarity has its root in the past history of the pre-Islamic 


days when the civilized concept of marriage was practically absent and 


OS) 

The Hindu Marriage Act 1955, Section 13. 
30 

Matrimonial Causes Act, 1950, Section l. 
aL 


The Hindu Marriage Act, 1955, Section 10. 
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divorce was of very frequent occurrance. Islam deprecated this 

tendency and tried to curb it to some extent; but in essence the main 

structure of the Mohammedan law of divorce still remains based upon the 

relics of these old customs. The result, thus, is that any Muslim of 

sound mind, who has attained puberty, may divorce his wife whenever he 
; P pegs 32 y : ‘ 

desires without assigning any cause. Commenting on this point, 


Fyzee wee eer 


"The law of divorce, whatever its utility 
during the past, was so interpreted that 
it has become a one-sided engine of 
oppression in the hands of the husband. 
And almost everywhere, Muslims are making 
efforts to bring the law in accord with 
ideas of social justice." 


Prior to 1939, the courts in India had denied to Muslim women any 
right to dissolve their marriage. A Muslim woman could not do so even 
if the husband neglected to maintain her, or made her life miserable. 
To redeem this situation, the Indian legislatures passed the Dissolution 


of Muslim Marriages Act in 1939 in order to consolidate and clarify the 


provisions of the Muslim law relating to suits for dissolution of marriage 


by women married under the Muslim law. 


(ii) -Parsis 


Before 1856 Parsis, in respect of matrimonial matters, were governed 


by their customary personal law. In that year, the Privy Council declared 


that the Supreme Court of Bombay had no jurisdiction on its ecclesiastical 


a2 
Mulla: "Principles of Mohammedan Law'' (Bombay) [1955] at 264-5. 


Bo 
Fyzee: "Principles of Muslim Law" (Allahabad) [1955] at 125. 
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; , ’ 34 or P 
conjugal rights or for maintenance. This implied that there had been 
no tribunal with authority to dissolve marriage on adequate cause being 
shown. On representation of the Parsi community, the Parsi Marriage 
and Divorce Act was passed in 1865. This Act was replaced by the Parsi 
Marriage and Divorce Act, 1936, because it was felt that the Act of 1865 
needed some modifications in view of the changed circumstances and 


sentiments and views of the Parsi community. 
(iin aCheietaans 


As earlier stated, the law of divorce for the Christians is 
contained in the Indian Divorce Act, 1869. This Act was passed during the 
British regime and its object was to place the Indian law on the same 
footing as the English law of divorce. It is based mainly on the 
principles of the Matrimonial Causes Act of 1857 and its amendments till 
1866, and it applies only where the petitioner or respondent professes 


the Christian religion. 
[E] CANADIAN LAW 


Marriage is the institution at the root of Canadian society; the 
family is the fundamental unit of Canada's social organization. Canada 
is part of the tradition of western civilization, which has always 
recognized marriage as monogamous and for life. Through marriage, two 


human beings are enabled to find mutual support and comfort and ensure 


34 
Ardesser v. Perozeboye (1856) 6 M.I.A. 348. 
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for themselves a richer and fuller life. Society is vitally concerned 

in the preservation of marriage, for by fostering the institution of 
harriape 1tvis preserving’ itself.’ Iteis’not only in’ the interest of 
society, however, that marriage should be monogamous and life-long, but 
also in that of the parties themselves and the children. A stable 

family environment not only benefits society as a whole, but is essential 


for the well being and happiness of the cg resiemg 


Nevertheless, human beings are not creatures of perfection and it 
is submitted that some marriages will not last for life. In almost all 
societies divorce has been recognized in some form. When marriage fails, 
no service is rendered either to society or the parties themselves by 
preserving the empty legal shell of a relationship that no longer exists 
as a fact. Divorce, therefore, cannot be eliminated from society. 
Divorce law should make it possible to dispense with the legal bond of 
matrimony when it has ceased to have any reality in fact. To quote the 


English Law Commission: 


"If the marriage is dead, the object of the 
law should be to afford it a decent burial." 


Before 1968, the matrimonial relief of divorce was one which was 
very difficult to obtain in Canada. Although the British North America 


Act 1867 had empowered the Dominion Parliament to enact laws concerning 


35) 
"Report of the Special Joint Committee of the Senate and House of 


Commons on Divorce" (1967) at 91. 


36 
The Law Commission: "Reform of Grounds of Divorce", The Field of 


Chote! ~9CGmdsa.3028:) p. Li. 
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divorce, Parliament was slow to exercise this power. As a result, for a 
hundred years, the authority of the courts in the various provinces to 
grant a divorce was derived from either the law of England, or pre- 
Confederation provincial statutes applicable to each province. This 
body of laws was not only antiquated in the societal context but also 
varied from province to province; legal technicalities added to the 


ditt imucurlitcwest 


In British Columbia, Alberta, Saskatchewan and Manitoba, the courts 
had jurisdiction to grant a divorce under the provisions of the Matrimonial 
Causes Act 1857 (as applicable in three prairie provinces on 15th July 
1870). Under this act, the ground for divorce was adultery coupled with 
other matrimonial wrongful behaviour. In British Columbia, certain 
technical difficulties concerning a decree absolute of civerece” were 
remedied by dominion legislation, the British Columbia Divorce Appeals 


nee a 


Until 1930, divorce in Ontario was not available at all. In 1930 
the Dominion enactment entitled the Divorce Act (Onearion?: provided 
that the law of England concerning divorce as of 15th July, 1870, was 
applicable in Ontario. The Matrimonial Causes Act 1857 thus became 


applicable in Ontario in line with the prairie provinces. 


37 
Arising from the fact that the Matrimonial Causes Act 1857 was 
applicable as it stood in 1859 without the amendments up to 1870. 


38 
Reov Gee l9526 Ch. 21. 


39 
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In the three Maritime provinces the position was governed by pre- 
confederation colonial statutes. These statutes provided varying grounds 
for divorce. In New Brunswick the Act of Tee provided that a divorce 
decree could be obtained on the grounds of frigidity, or impotence, 
adultery and relationship within the prohibited degrees. In Nova Scotia, 
in 1758, a century before judicial divorces were obtainable in England, 
the first legislative assembly passed a Divorce eres The grounds for 
divorce were impotence, relationship within prohibited degrees, adultery 
and desertion. In 1761 desertion was dropped as a ground for divorce by 
an amending foe By virtue of the British North America oe the 
pre-confederation Act is in force today except as amended by the 
Domindprmeebe: of 1975. .ch 4 «932 iChee lO Anoweinia Go. Cone 9525, Chig 176) 
and o¥930.2)Gh. gos (mow tii ReS.C.74 2952...Ch., 84) .. This: Nova Scotia. statute 
was notable for the fact that under it, divorces a vincula were obtainable 
on the ground of Reactor 8 This ground did not exist in any other 
province. It should also be noted that from the beginning no distinction 
appears to have been made between the right of a wife and that of a husband 


to obtain a divorce. 


40 
Act "Regulating Marriage and Divorce and for Preventing and Punishing 
incest, Adultery and Fornication." 31 Gee. IIE Ch. 5° (N.B.). 


41 
LiGeon LL. Chal. 
42 
Chaps / (ob “ist Geo. LLL. 
43 
Séetiom 129. 
44 


Stewart veeotcewart (1945) 18°"MSP ORS “302. 
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Prince’ Edward Island, prior to and at the time of its entry into 
the confederation possessed a court vested with the power to entertain 
proceedings for divorce and matrimonial causes. By an Act passed in 
Bes instituled "An Act for establishing a court of divorce in this 
island and for repealing a certain Act therein mentioned" a court was 
constituted for cases of divorce and anode Pose ACt Or be 5 
remained a dead letter until 1945 when rules of practice and procedure 
especially applicable to the constitution of the court were pramivented ys 
In 1949 the Act of 1835 was substantially Aen t which provided that 
all the powers conferred on the court of judicature by the Act of 1835 
shall concurrently be held, possessed and exercised by the Supreme Court 
of Judicature. The Act provided frigidity or impotence, adultery and 


relationship within the prohibited degrees as grounds for divorce. 


Thus it is noted that not only were the grounds for divorce 
different from province to province, but societal difficulties also 
existed in the western provinces because of the discrimination against 
women under the Matrimonial Causes Act 1857. By this Act, a man was 
entitled to seek divorce on the ground of his wife's adultery per se; 
whereas a woman had to prove in addition to adultery that the husband had 


also committed certain other offences such as bigamy or cruelty. The 


45 
Being 2 Wm. EV Ch, 10: 
46 
Re - Divorce Jurisdiction, 29 M.P.R. 120 cited by Payne: ‘Power on 
Divorce' (Burroughs) (2nd ed. — 1964) at 10. 
47 
MEblo even aL (Loto | LOM Re Loo 
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Act thus gave a licence to commit adultery to husbands but not wives. 
This inequity produced societal problems and was eventually remedied in 
1930 by the Dominion statute, The Marriage and Divorce eon’ which put 
wives on an equal footing with their erring husbands; the ground for 


divorce became adultery per se after marriage by either spouse. 


The fact that divorces were hard to get was creating mounting social 
problems. Since a divorce through the court system was difficult to obtain, 
those who could afford it took the alternative route of a parliamentary 
divorce. Those who could not afford parliamentary divorce and did not 
have grounds for a court divorce found themselves in an unfortunate 
position. Of these, some simply took the law into their own hands; when 
a suitable person came along a convenient arrangement for cohabitation 
was made. Psychological effects on children from broken homes and 
parental neglect were also some factors of concern to the state. Further, 
the large numbers of liaisons mis-termed "common law marriages" resulted 
in illegitimate children and the social insecurity of the extra-legal 
family unit. Some also tried to obtain divorce in an ‘easy' jurisdiction 
such as Nevada, only to find later that this decree was not recognized 
in Canada. Legally they were no better off than if they had never obtained 
a Nevada divorce; financially they suffered a loss; socially their stability 
was jeopardized; and emotionally all parties, children and the society 


surrounding them, underwent an upheaval. 


Those who preferred to fight out matters in the Canadian courts were 
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Riess, 1952.1ChR. 176% 
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often hard pressed to obtain sufficient evidence to satisfy the courts 
that there was a cause for relief. "Hotel and Motel" divorces, with 
collusive or fabricated evidence created additional complications of 
which judges were well aware. More than twenty years before the present 
legislation was enacted, judges had added their voice to the social 


demand for reform of divorce law. 


Adamson, J., later Chief Justice of Manitoba, stated in Thomas v. 


ThOneeeae 


"People do make mistakes in marriage and 
discover too late that they cannot live 
together, and so separate. Under the law 
as it is at present, such persons cannot be 
divorced and given a chance to start over 
again upon a respectable basis unless one 
of the spouses commits adultery, which by 
some means not only comes to the notice 

of the other spouse but actual evidence 

of which also comes into the hands of the 
other spouse; or unless they manufacture 

a set of circumstances upon which the court 
is asked to find that adultery has taken 
place. This means that respectable persons 
who neither commit adultery nor perpetrate 
a fraud upon the court are without relief. 
The law gives relief to persons when one 
Spouse commits adultery and engages in 
fraud; the law thus puts a premium upon 
adultery and fraud. Is this in the 
national interest to provide that upon 
separation for say two years or upwards 
after a genuine attempt to live together 

as husband and wife, a divorce might be 
granted upon such terms (perhaps) as should 
be considered just? To make an isolated 
act of adultery the sole and only cause 

for divorce is wrong in principle and 
vicious in practice. It is time that the 
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whole matter was considered by the responsible 
legislative authority. The sham which takes 
place in the courts in many of these matters 
should be put to an end." 


Thus the combination of social problems, public and judicial 
pressure and pressure on parliamentary time finally forced parliament to 


undertake reform of divorce laws. 
[F] PASSAGE OF THE DIVORCE ACT THROUGH PARLIAMENT 


Over the years, many members of the Canadian Parliament tried to 
introduce private bills for divorce Pecoen but none of them was 
successful. Finally in March 1966 a special Joint Committee of both 
Houses of Parliament, under the co-chairmanship of (ninety year ''young") 
Senator Arthur W. Roebuck and Mr. A.J.P. Cameron, was appointed to 
examine the question, soon after Senator Roebuck had introduced yet 
another divorce reform bill in the Senate. Mr. E. Russell Hopkins, 

Law Clerk and Parliamentary Counsel of the Senate started the ball rolling 


with the following words on June 28, 1966: 


"This planet has turned on its axis many 
times since 1857 when the grounds for 
divorce in most Canadian provinces were 
established. I might add that the present 
law of divorce in Canada is a curious and 
somewhat delicate mosaic which has been 
adjusted from time to time in a piecemeal, 
pragmatic and perhaps, typically Anglo- 
Saxon manner, and that any further improve- 
ment in its design will require not only 

a steady hand but a fine chisel indeed. 
There will be needed also a sort of liquid 
cement compounded of caution and confidence 
in equal parts." 


ph 
e.g. Senator Walter M. Aseltine in 1938 and 1955. 
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The Committee prepared 21 recommendations for divorce law reform 
based on briefs, discussions and meetings with church groups and other 
groups representing a wide cross-section of Canadian society. In 
December 1967, Minister of Justice Pierre Elliott Trudeau, as he then 
was, introduced a bill into Parliament for the reform of divorce laws. 
Upon introduction of the bill in the Parliament, Mr. Trudeau, although 
chivvied by members with being a bachelor and a "swinger'' was 
congratulated for his initiative in tackling a subject which had long 
been regarded as a sacred cow. In the course of his remarks, he stated 
that it had become necessary to bring the law more into line with the 
present social climate, while leaving the family surrounded with 
maximum protection, and to achieve the desired reform without violating 
or offending federal-provincial relationships. On the second reading 
of the bill the minister admitted that many marriages would not break 
down if poverty, slums, alcoholism, etc., were removed, but he pleaded 
that everything could not be attended to at once. Pending the 
elimination of these basic ills, a beginning could at least be made by 
curing the symptoms. It was further stressed by the minister that the 
new law was designed not only to make divorce easier, but to salvage 
marriages wherever possible. This latter purpose is considered at least 
as important as giving a legal burial to marriages which have died. 

On 19th December, 1967 it was passed by the Commons (with negligible 
amendments) and by the Senate the following January, to become the 
Divorce Act, 1968. It was labelled a Christmas present for the 
500,000 persons estimated by the Canadian Bar Association as being 


virtually forced ''to live common law'' under the existing laws. 


a ae ee 


By 
Chapman: "Law and Marriage" (McGraw-Hill) (1968) at 74. 


. 7 


ted30 bow auuense: Borusio iw . . 
4 ws ie ive ue a 
at sipeisoe ns thang) to: mot ooe-ee0%9 sbiw & te, - 
nati “6d #8 \wdeboaT Ja0rll@ Srast¢ eokseut' ait thoy sei nasis 
“eve ob'vowth't0° wictat Ahaha’ Seem etibe' gat RSA Re auto raae Ya | 
dguodtie .yssbuiT M .Jns@ekfast eds af LLid sit to sottovborsat’ nogd 
asw "yogrive!’ SBR yoledosd s gated ditw ersdmem yd betvvido: 
anol bert doldw tos{tdue jeans tion: ot oviiariaer sid 10% bessiuis7gn05 
bsiste of ,ettansy six! to Se@tuoo a3 ni woo berose B 25 bebrsgez asad . 
sit diiw snil otak 4siom wel a2 gnitd of yiseespsa smosed bar 41 aids 
diiw bobauovre Ylimst od3 gaivesl oltdw ,stemifs Letoos 3nsesxq 
enttsioiv tueddiw m102e1 betieeb adi svetdos o3 bas 10h} 29307g mum ixem 
antbeox browse afig aD ,agifeaottstex Istontvoxq-Le1sbet gathastio to 
Jsotd gon bivow asgnirtzem yasm jads betitmbs isjetaio of Iitd od3 io 
bebsslg otf sud ..bsvomet otaw ,.d39 .melfodools ,emule .yJzsvoq Tt mwob | 
oft gatbned .spfo 3a of bebnetts sd jon bluon gnidjiyzevs jada 
ud sbam od tasel te bluos gninmniged s .alit otesd sesdi Io aotisnimtis 
eft isdi zsdeknim of3 yd beeestie asdivui esw 31 enonetiten ofa animus 
ogavisa oF tud .xStese oox0vhb siamo vino jom beagiesb esew wsl wen = _ 
Jasel ts bsasbtenoo ei seoguny yaddnk einT  .sidbeeog. nevesariv eogsitian 
-baib svad dois aogshixam o3 isized Iogel 5 anivig es Ing3yoqmk as 
cidighigen daha) anommod odd yd beeasg eaw ti \dCL ~xedmoos@ dz@l nO 
ai3 osmosed 02 .visunst. gakwoffol wild sdanst edad bas (ednombasms 
aft 402 Insesx¢ pomteitdd ep bellods ih ane 0s “BOCL .IDA oorovid 
giityd as motietooaeA 2n8 rere vd besemtses cnoexsq 000,002 
Timanintes, is psa rommon svt 02" ar 
" 


-A¥ a8 (820!) sindadliaial "9g 
; j 1 


r is. ies we 


208. 


The new law does more than extend the marital offences upon which 
to sue for divorce. It introduces the concept of a permanent marriage 
breakdown, one of the first on this continent to do so. This concept 
was the one which a study group organized by the Archbishop of 
Canterbury recommended in 1966 in a report entitled ‘Putting asunder’, 
as being the only ground for dissolving a marriage. This was also the 
view expressed to the Parliamentary Joint Committee in a combined brief 
of all the major Canadian churches and advocated throughout the passage 


On tne bill by Mri Brewin: 


The new law has not, however, swung completely from the old 
principle of marital offences to this new concept of marriage breakdown. 
It is a composite Act, recognizing not only marital offence but also 
numerous situations which result in a marriage disintegrating through 
no fault, necessarily, of one person in particular. The consequence 
of this is that divorce need no longer be considered a dirty word. The 
reason given for not swinging over completely to the new principle was 
that it would place "too broad, undefined and uncontrolled discretion"? 
in the hands of a judge whose duty it is to decide when a marriage 
has actually broken down, and that more uniformity in the granting of 
divorces could be achieved if parliament spelled out fairly definitely 
the exact grounds on which a marriage should be considered as broken 


down. 


53 
Chapman: "Law and Marriage" (McGraw-Hill) (1968) at 76. 
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[G] THE PRINCIPLE ON WHICH DIVORCE IS AT PRESENT GRANTED 


The grounds for divorce under the Divorce Act, 1968, reflect two 
philosophies or viewpoints of the manner in which a marriage may be 
legally terminated. The first is the traditional philosophy of 
matrimonial alte" - where one of the spouses has committed a matrimonial 
fault the other spouse (generally termed the "innocent" spouse) is 
entitled to such matrimonial relief. The second is the philosophy of 
marriage erestaer - where the marriage has ceased to exist or ‘broken 
down'. In India, under the Special Marriage kee? and Hindu Marriage 
mere! only the first type of grounds are available, whereas in England 


breakdown of marriage is the sole ground of qiecrea 


(i) The ‘Matrimonial Fault' Approach 


The concept of matrimonial relief prior to 1968 was based solely 
on 'fault' in Canada. Special rights and duties were conferred upon the 
parties by the contract of marriage. Breach of any of these rights or 
duties gave a right to the innocent or the injured spouse to seek 
matrimonial relief freeing him from his duties under the contract. The 


joint committee took the view that the fault concept was well understood 


54 
The Divorce Act (Canada) 1968 Section 3. 


SS) 
The Divorce Act (Canada) 1968 Section 4. 


56 
The Special, Marriace Act 1954, "Section 27; 


Dis 
The Hindu Marriage Act 1955, Section 13. 


57A 
Matrimonial Proceedings Act, 1960, Section 1(1). 
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by the public in Canada and hence retained its social value as a relief 
in the context of family law. The committee considered that most people 
in Canada today hold the view that certain acts by spouses such as 
adultery, cruelty and desertion constitute major matrimonial offences 
entitling the innocent injured party to seek a divorce. Accordingly, 
the joint committee recommended in its report that adultery, the sexual 
offences of rape, sodomy, bestiality, cruelty and desertion should be 
treated as matrimonial faults for the purpose of forming grounds for 
divorce; and further suggested, in the draft bill appended to their 
report, that a bigamous marriage, wilful refusal to consummate the 
marriage and wilful non-support of wife and children should also 


constitute 'faults' entitling the injured spouse to the relief of divorce. 


The provision in the act relating to the matrimonial fault read as 


itisees 
"A petition for divorce may be presented to 
a court by a husband or wife, on the ground 
that the respondent, since the celebration 
of marriage, 
(a) has committed adultery; 
(b) has been guilty of sodomy, bestiality 
or rape, or has engaged in a homosexual 
acing 
(c) has gone through a form of marriage with 
another person; or 
(d) has treated the petitioner with physical 
or mental cruelty of such a kind as to 
render intolerable the continued 
cohabitation of the spouses." 
58 


Section & (4 toe). 
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(ii) The 'Marriage Breakdown" Approach 


This approach of divorce law puts the legal relief in the 
perspective of sociological and psychological conditions. Where the 
marriage has ceased to exist in substance (from any cause or causes) 
it has in effect "broken down". Since many marriages fail through no 
fault of either partner, as parties to the marriage maybe just 
fundamentally incompatible, the joint committee took the view that 
marriage breakdown should be considered as a ground for divorce. Accord- 
ing to this viewpoint or philosophy, divorce is not to be treated as a 
legal relief to be dispensed to an innocent spouse as a balm for the 
hurt suffered because of the wrongful action of the guilty spouse. The 
idea of matrimonial fault by one of two spouses is completed discarded. 
Here the idea is that marriage as a social institution revolves around 
the spouses as the kernel of the family unit. Where the marriage has 
broken down, and no longer exists in the social sense, and the 
spouses are leading separate lives and living apart, then legal 
acknowledgement should be given to this state of affairs and the 
erstwhile "marriage" should be legally terminated, i.e. a change in 
the legal status of the parties should be effected which reflects their 
factual social status. According to the sociological jurisprudence 
from which this philosophy stems the cause of breakdown could be the 
fault of both parties or neither; it could be through circumstances 
which cannot be controlled by either party. Whatever may be the cause, the 
fact remains that a marriage has broken down, and it is to this fact 
situation that the law addresses itself, for reasons of sociological 
interest, to give some legal relief which would acknowledge the social 


FAQIE iroje Winehe alice ake. 


-Ifs : . i< 


fe 


ony’ gasitW. ent ads Catatonia ini haat A 
(eseus> Yo sé@us9 yee mor?) sonmstedue ak “tetxe od beane> earl’ a | 
on Wguovid Lis? asgolatam yam sont? “maob asiord” s25tis at aad 3 
jaut od vem sgabyxem sdt 03 acttxsq en tonttaq teddte | a eet 


wash sab RG a) side ALCO ede 


$sf9 wokv od? Soot sedaitmmos intot a3 ,sidtisqmoont ectathbeshont 

-bronaA .soTtevib 20% bauodg es ee beisbtenos od biyode mvobiaerd sgatzzem 

8 ap beisé1d Sd od Jom Wk Sotovtb .viqoaolidg 40 tnkoqwety abd3 od ait 

of7 xo? aisd = 28 Setoqe dnescant ne 63 bsensqekb ad 03 otter Ingel 

ait .sauoqe vitkug sto Yo mottos, [utgnore 5f9 lo savacad bsistive dud 
-bobtsoetb betsiqmos 2k asawoge ows Yo smo yd iluet Istnomixssa Yo sobi 
brvota aoviovex aotavuattent Isioce s en sgsiziam tats et asbt of3 sisH 
esi ogsiripm sis sisdW sine yilms? sf3 Yo Ienrexd sid es shanbdee 1d 
ada bas .sente Isivoe afi at eseixe regmol om bas .nwob nasdoxd 
fsgol nada ,378qs8 amtwil bas asvil sJexsqesa githsel sis esevoge 
ana bas extatis to state efdd 03 novig od bluods tosmsgbolwondos 
mt sgaero 6 19.1 ,beasnimisy yilsgol od bluode “sgatrram" slindwiers 
tisd3 e3oeftex dandy hetostts ad bluoda estiisq of} Io evtsie Ingel of2 
ennsbexqeltut Isstgelotaoe si2 03 guitbroopA .@utete Iatsor Levine} 
aid od blyod mvciciss7d Yo seven odd amote ydqouolldg elds dotdw moxd 

asoriesemioito dgvords od bios at peizten xo eat3ieq diod 30 dhus? 
of2 ,cenas ofd sf “ae revs aid tes: vd belLoztnos sd FOnRAS, gag : 
Joni rie 93 at 3! bus ‘haiti novosd eed sgstirea & jsd3 entemoy joe ‘dil 
Lestgolotsea Yo enonsst a Meer Sooeosbbe wat al nig > mY, 


aes 


In the United Kingdom, before the commencement of the Divorce 
Reform Act 1969 on January’) 1,°1971, the principal grounds for divorce 
were adultery, desertion and cruelty. In other words the English law 
of divorce was based on the principle of matrimonial offence by one of 
the parties to the marriage which was the subject matter of the divorce. 


Since that date the irretrievable breakdown of a marriage has become 


the sole ground for dissolving it. In the words of the statute eae 
a seee ee the SOL ground on which a petition 
for divorce may be presented to the court by 
either party to a marriage shall be that 
the marriage has broken down irretrievably." 
61 


The provision in’the Diveree Act (Canada) "1968 reads as follows: 


(Me reess ore ..a petition for divorce may be 
presented to a court by a husband or wife 
where the husband and wife are living separate 
and apart, on the ground that there has been 

a permanent breakdown of their marriage by 
reason of one or more of the following 
circumstances as specified in the petition, 
namely: 


(a) the respondent 
(i) has been imprisoned, pursuant to his 
conviction for one or more offences, 
for a period or an aggregate period of 


not less than three years during the 


a9 
the Divorce Retorm Act 1969, 17 Eliz. [1 Gh. 55, See. 1. 


60 
This has been borrowed from the Australian Matrimonial Causes 
Act, 1959. Secs Zor 


61 
The Divorce Act (Canada) Section 4. 
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five-year period immediately preceding 
the presentation of petition; or 

(ii) has been imprisoned for a period of not 
less than two years immediately preceding 
the presentation of the petition pursuant 
to his conviction for an offence for 
which he was sentenced to death or to 
imprisonment for a term of ten years or 
more, against which conviction or sentence 
all rights of the respondent to appeal 
to a court having jurisdiction to hear 
such an appeal have been exhausted; 

(b) has, for a period of not less than three years 
immediately preceding the presentation of the 
petition, been grossly addicted to alcohol, 
or a narcotic as defined in the Narcotic 
Control Act, and there is no reasonable 
expectation of the respondent's rehabilitation 
within a reasonable foreseeable period; 

(c) the petitioner, for a period of not less than 
three years immediately preceding the 
presentation of the petition, has had no 
knowledge of or information as to the 
whereabouts of the respondent and, throughout 
that period has been unable to locate the 
respondent; 


(d) the marriage has not been consummated and 
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the respondent, for a period of not less 

than one year, has been unable by reason 

of illness or disability to consummate 

the marriage or has refused to consummate 

the marriage; 

(e) the spouses have been living separate and 

apart 

(i) for any reason other than that described 
in <subparagraph) (1):., for a period *ef 
not less than three years3 or 

(ii) by reason of the petitioner's desertion 
of the respondent, for a period of not 
less than five years immediately 
preceding the presentation of the 


petition. 


The provieione = regarding the granting of the divorce under the 


Hindu Marriage Act 1955 are as follows: 


(1) Any marriage solemnized may, on a petition presented 
by either the husband or the wife, be dissolved by a decree of divorce 


on the ground that the other party - 
(i) ds Living ain adultery :1 or 
(ii) has ceased to be a Hindu by conversion to 


another religion3 or 


62 
The Hindu Marriage Act 1955, Sec. 13. 
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(iv) 


(v) 


(vi) 


(rit) 


(viii) 


(ix) 


eee 


has been incurably of unsound mind for a 
continuous period of not less than three 
years immediately preceding the 

presentation of the petition; or 

has for a period of not less than three years 
immediately preceding the presentation of 
the petition, been suffering from a virulent 
and incurable form of leprosy; or 

has, for a period of not less than three 
years immediately preceding the presentation 
of the petition, been suffering from 
venereal disease in a communicable form; 

or 

has renounced the world by entering any 
religious order; or 

has not been heard of as being alive for a 
period of seven years or more by those 
persons who would naturally have heard of 
it, had that party been alive; or 

has not resumed cohabitation for a space 

of two years or upwards after the passing 

of a decree of judicial separation 

against that party; or 

has failed to comply with a decree for 
restitution of conjugal rights for a 

period of two years or upwards after the 


passing of the decree. 
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216. 
The following two additional grounds are available to the wife: 


(1) That the husband has since the solemnization 
of marriage been guilty of rape, sodomy, 
or bestiality. 

(2) In the case of any marriage solemnized 
before the commencement of this Act, that 
the husband had married before such 
commencement or that any other wife of 
the husband married before such 
commencement was alive at the time of 
the solemnization of the marriage of the 
petitioner: provided that in either case 
the other wife is alive at the time of 
the presentation of the petition. 


(Section 13 (2):)3 


It is open to the court to entertain a petition for dissolution 
of a marriage within the first 3 years of marriage in any case of 
exceptional hardship to the petitioner or of exceptional depravity on 
the part of the respondent and in such cases the court has to take into 
consideration the interests of the children of the marriage, if any, 


and the possibility of reconciliation between the parties. (Section 14). 


(iii) Summary 
The following table gives a brief outline of the grounds available 
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INDIA 


COMMON GROUNDS 


Living in adultery 
Rape and Unnatural offences 
(ground available to wife 


only) 


Bigamy (ground available to wife 
only) 


Desertion (ground for Judicial 
Separation and not for divorce) 


Cruelty (ground for Judicial 
Separation and not for divorce) 


Imprisonment 
(7 years) 


Disappearance 


Failure to comply with a decree 
restitution of conjugal rights 


ADDITIONAL 


Conversion of Religion 


Insanity for 3 years 


Leprosy or Venereal Diseases 


Renounciation of world 


No resumption of cohabitation 
after two years of decree of 
judicial separation. 


Since the concept of ‘marriage breakdown' 


of 


GROUNDS 


Ze. 


CANADA 


. Adultery 


. Rape and Unnatural 


offences 


Bigamy 


. Desertion (marriage 


breakdown) 


- Cruelty 


Imprisonment 


. Disappearance (3 years) 


Failure to comply with a 
decree of restitution of 
conjugal rights (ground 

for Judicial Separation 

and not for divorce). 


Crosspaddiceions to 
alcohol or Narcotics 


. Non-Consummation of 


marriage 


Living Separate and 
Apart (marriage 
breakdown) 


is not in the Hindu 


Marriage Act, the provisions of the Canadian Divorce Act, relating to 
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218 
"marriage breakdown' may be considered as additional grounds of divorce. 


The Hindu Marriage Act 1955 and the Canadian Divorce Act 1968 
are comparatively new legislation. A considerable body of case law 
had already developed around the grounds for divorce under the Matrimonial 
Causes Acts. Thus by using terms of act such as ‘suilty of adultery ' 
or 'cruelty' the draftsmen, have drawn upon notions and concepts 
already prevailing in the common law world in this branch of law. Each 
of these concepts is well understood and has a definite meaning within 
the context of matrimonial law as practiced in common law jurisdictions. 
Hence, for the purpose of judicial interpretations of these statutes, 
it would be a reasonable inference to deduce that the draftsmen, by 
drawing upon such concepts, intended that the exact term or word used 
in these statutes should bear the meaning it already bears - together 
with the refinement in the ambit of the concept through judicial 


interpretations in other common law jurisdictions in the given context. 


It is for these reasons that the common grounds of divorce in 
India and Canada in the next chapter are discussed together with 
reference to Indian, Canadian and English cases and the additional 


grounds are discussed under separate heads. 
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219. 
CHAPTER VI 
Grounds for Divorce 


Marriage is not an ordinary contractual relationship. Few people 
have considered it as such in the past and few even today have this 
view. Marriage is not only a contract with which society is vitally 
concerned, but one which has to most Indians and Canadians a deep 
religious significance as well. Though marriage is the foundation of 
the family and of social organization and should be essentially 
monogamous and for life, yet some marriages do fail and irrestrievably 
break down. Once this happens nothing is gained by preserving the 


empty shell. It is Searle 


"For most people, divorce is a step two 
adults take when their marriage fails. 
Although others obviously are affected, 
the impact of divorce is seen largely 
through the eyes of the man and woman. 
Actually the penetrating roots of 
marriage are exposed through the effect 
of its disintegration on children, 
relatives and friends. The fact is that 
MOS Elsie eesierers . divorces occur in families 
with children. As a result, one out of 
six youngsters grows up today in homes 
either anticipating, experiencing or 
reverberating from divorce." 


Divorce is commonly seen as the end of a relationship, the 
beginning of a "new life'' - as a final closing of an unfruitful marriage - 
as a correction of error that sets the "books straight". Actually 
divorce is an adjustment of relationship that does not erase the past 


nor create an unrelated future. Divorce legally dissolves the 


1 


Westmen and Cline: " 


Divorce is a Family Affair" [1972] 4 R.F.L. 310. 
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marriage, but it only realigns the material and intangible bonds between 


the affected eae sie 


It is proposed to discuss in this chapter what grounds does the 
law give to an injured spouse to remove himself or herself from the 
empty shell. The grounds on which the court may grant a decree of 


divorce are discussed below. 
[A] ADULTERY 


Adultery may be defined as consensual sexual intercourse between 
a married person and a person of opposite sex not being the husband or 
wife of that married person. As the intercourse must be consensual, a 
woman who has been raped is not guilty of aac but if a husband 
petitioner proves that intercourse took place between his wife and 
co-respondent, the burden of proof then shifts to the wise to prove that 
the intercourse took place against her will in the course of a rape 
committed on her by the Bogen. It appears from Yarrow v. 
ae that the insanity of the respondent might be a defence to a 
charge of adultery if at the time of the act he was’ so insance as to be 
incapable of appreciating the nature of the act and its probable 


: : ‘ 6 : ; P 
consequences, but a warning was given in that case that insanity which 


2 

Westman and Cline: "Divorce is a Family Affair" Ibid. 
3 

Clarkson, Glarkson [1930] 143 LeT. 775. 


4 
Redpath v. Redpath [1950] 1 All E.R. 600 (C.A.). 


5 
1892p. 92. 
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would entitle an accused to an acquittal on a criminal charge would 
not necessarily be a valid defence to a suit for divorce on the ground 


of adultery. 


As a ground for divorce, adultery must have been committed during 
the marriage; ante-nuptial incontinence is not cil eienenioane Acts of 
voluntary sexual intercourse, falling short of complete intercourse may 
be sufficient to justify a finding of adultery. 


Adultery was the sole ground for divorce in Canada before 1968° 


and continues to be a ground under the Divorce Act 1968° Since the Act 
specifically repeals all other 'laws', it would appear that the case-law 
on adultery which had developed prior to 1968 is applicable to the 


provision of the Divorce Act. 


in Chouinard v. Chouinard a case decided under the new Divorce 
Act, the New Brunswick court followed the English case of Redpath v. 
Redpath > and was concerned whether an attempt to commit adultery 


P , 12 
or mere sexual gratification can amount to adultery. 


y 
Patou Vv. Patou [1347] 28 Nez, LR. o40. 
8 
See Matrimonial Causes Act, 1857, applicable in Alberta. 
7 
Divorce Act (Canada) 1968, Section 3(a). 
10 
[2969] -LON.B.R. 941. 
iit 
[4950] SIVALL ER: 600% 
12 


This question was also discussed in Orford v. Orford [1921] 49 O.L.R. 
15 "The essence of the offence of adultery consists not in the moral 
turpitude of the act of sexual intercourse but in the voluntary 
surrender to another person of the reproduction powers and any 
submission of these powers to the service or enjoyment of any person 
other than the husband or the wife comes within the definition of 
Vaaultery'.," 
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There must be at least partial penetration for the act of adultery 
to be proved. The attempt to commit adultery must not be confused with 
the act itself, and if there is no penetration some lesser act of sexual 
gratification does not amount to adultery..... It is the inception of 
the adultery and not its repetition that is material event: It may be an 


isolated eee 


The legislature in India has taken the view that a single act of 
infidelity to the marriage bond should not be sufficient ground for relief 
by way of a decree of divorce but should only be a ground for judicial 

: 14 : LS : 
separation. The present provision” rules that a decree for divorce 
may be sought on the ground that the other party is living in adultery. 
A single act of adultery, therefore, cannot amount to living in adultery 


within the meaning of the provision. 


Thus, adultery can only be a successful ground in a divorce case in 
India if it is proved that the spouse is living in adultery. Isolated 
acts do not amount to "living in adultery". A plaintiff who alleges 
that the defendant lives in adultery has to prove a course of the 
conduct over some period with repetition of adultery, with the same or 


more than one eee The phrase ‘living in adultery' was considered 


ie. 
Chouinard v. Chouinard, supra note 10. 
14 
The Hindu Marriage Act, Section 10, if: "after marriage either party 
had sexual intercourse with any other person than his or her spouse." 
dhe 
The Hindu Marriage Act, Section 13(i) (a). 
16 


Subramaniyam v. Ponnak Shiammal, A.I.R. [1958] Mys. 41. 
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ey, 
at a great length by Vyas J. in Rajni v. Prabhakar as follows: 


"Living in adultery means a continuous course 
of adulterous life as distinguished from one 
or two lapses from virtue., ‘Is living' 
cannot mean 'was living'. If these words 

are to be construed in a narrow way the 
purpose of the Act is frustrated." 


The judge, after considering the old aeROr tase observed: 


"The intention of the legislature was to 
relieve a spouse from being tied down to 
an abject and agonizing life with a partner 
who was living in adultery with another 
DEFSOM sc c1e and this intention could be 
defeated if a spouse, proved to have been 
living in adultery about the time the 
petition was filed, could successfully 
plead from temporary cessation from such 
life immediately prior to the petition 

as a ground for refusing a decree for 
GiVOrces..«n... SOM Chem orner Nand tt 

is clear that too loose a construction 
must also be not put on these words, it 
would not be enough if the spouse was 
living in adultery some time in the past 
but had ceded from such life for an 
appreciable duration. It would not be 
possible to lay down any hard and fast 
EULe about Lie wa... Ore Mist) snow 
that the period during which the spouse 
was living an adulterous life to the 
filing "ef “the petition that “fe ‘could “be 
reasonably inferred that a petitioner had 
ground to believe that when the petition 
was filed, she was living in adultery." 


Thus if there is a proof of only a single act of adultery, the court 
will only grant a decree for judicial separation and not a decree of 


dissolution of marriage. 


i) 
Ale Rie! ab 95 /.), 5 OebOm. li. KR yelel OO. 


18 
In re Fulchand Maganal, A.I.R. [1928] Bom. 29; 
Kista Pillai vy. Amrithammal, A.I.R. [1936] Mad. 833. 


19 
Bhagwan Singh v. Amar Kaur, A.I.R. [1961] Punj. 144. 
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(ii) Standard of Proof 


Since matrimonial causes are civil suits, the standard of proof 
in a divorce proceeding is for most purposes (i.e. where no question 


regarding legitimacy of offspring arises) the same as in other civil 


44 
proceedings. This was stated by the Supreme Court in Smith v. Smith ' 


before 1968, and remains true after 1968 since the Divorce Act has not 
changed the standard of proof. The rule of "preponderance of 
probability' is applicable. For certain purposes, e.g. where a finding 
of adultery would have the effect of bastardizing a child, a heavier 
burden of proof is laid on the petitioner; in such circumstances 

adultery must be proved beyond reasonable doubt, on the criminal standard 


of proof. This was so before coer and continues so after the Divorce 


i Ro eo 


Lord MacDermott in the leading case of Preston Jones v. Preston 


eres stated the test as follows: 


"The evidence, no doubt, must be clear 
and satisfactory, beyond a mere balance 
of probabilities, and conclusive in the 
senge thhiateit will SaCLely <a vs. sens the 


20 
[1952] 3 D.L.R. 449. The S.C. of Canada disapproved dicta in an 
English case, Churchman v. Churchman [1945] p. 44 where the 
criminal standard of proof was required in divorce suits. 


DL 
Himmelman v. Himmelman [1959] 19 D.L.R. 291 (N.S.S.C.). 


Mie 
Loewen v. Loewen [1969] 68 W.W.R. 767 (B.C.S.C.); the B.C.S.C. approved 
the two English cases on the standard of proof - Preston Jones v. 
Presron vones (LoS. )} A,G. S91, irien Vv. Irish [1958] 28 W.W.R. 671 B.C, 


23 
Posi) A7Cs0u 417. 
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guarded discretion of a reasonable and 

just man; but these desiderate appear to 

Me entirely consistent with the accpetance 

of proof beyond reasonable doubt as the 
Standard required. Such in my opinion 

is the standard required by the statute...... 
The jurisdiction in divorce involves the 
status of the parties and the public interest 
Yequires that the marriage bond shall not be 
set aside lightly or without strict inquiry 
“seeueat Should, perhaps, add that ido not 
base my conclusions as to the appropriate 
standard of proof on any analogy drawn 

from the criminal law.... The true 

reason, as it seems to me, why both accept 
the same general standard - proof beyond 
reasonable doubt lies not in any analogy, but 
in the gravity and public importance of the 
issues with which each case is concerned. 


Damages in adultery suits against the co-respondents are awarded 
not as a punishment for misconduct, but to compensate the petitioner for 
ets . ; 24 
the loss or injury he or she has sustained by that misconduct. It 
follows, therefore, that damages are not to be calculated on an exemplary 
or punitive basis, but the injury to the petitioner's feelings, the blow 
to the petitioner's honor, and the hurt to his or her family life have 


to be sate aE ae 


(ii) Suggested Reforms 


Adultery strikes at the root of the institution of marriage and in 
consequence has from time immemorial been recognized as a valid ground 
for divorce in those societies which accept divorce. The basic pledge in 


the marriage bond is that the parties will keep exclusively one to another. 


24 
Butterworth v. Butterworth [1920] p. 126. 


25 
Granter ar. cuanter (pl925)]5N.2 be Ri 593 . 
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A husband can have but one wife and a wife but one husband. Should 
either a husband or wife depart from the standard of marital fidelity 
the other should have the right to a divorce and immediately so, if 

he or she wishes. But this is not the case in India because the statute 
requires 'living in adultery' and does not take into consideration the 
isolated acts of adultery. It is suggested for India that a single 
isolated act of adultery should be enough to constitute a ground for 
adultery. The offence is adultery and so far as the offence is concerned 
it does not make any difference whether it is a course of conduct or an 
isolated act. The Indian society in general is very conservative. 
Considering the cultural background of this conservative society it is 
advisable to change the language of the statute by inserting the words 


"has committed adultery' instead of ‘living in adultery'. 
[B] RAPE AND UNNATURAL OFFENCES 
(i) Canadians Law 


Prior to 1968, the "unnatural offences" of rape, sodomy and bes- 
tiality were available as grounds for divorce to a wife but not to a 
husband, in the prairie provinces and British Columbia, and after 1930 
in Ontario, where the Matrimonial Causes Act 1857 was in force. The 

; : 26 ' ' ’ 
Joint Committee recommended that these ‘offences’ be retained as 
grounds for divorce at the insistence of either spouse. These unnatural 
offences now constitute grounds for divorce at the instance of an innocent 


husband or wife. 


26 
Report of the Special Joint Committee on Divorce, 1967, at 105. 
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By definition, “rape is included in the offence of 'adultery' 
since it offends against the ‘exclusive' nature of the matrimonial 
duty to reserve sexual organs solely for the use of the other spouse. 
In concept, the only real difference between rape and adultery is that 
in one there is no consent and in the other there is consent. To 
overcome this conceptual difficulty so that the offence of rape could 
be included in the offence of adultery, the Barristers Society of New 


Brunswick suggested the following definition of uhhescae 


"The commission of an act of sexual or 
deviate sexual intercourse voluntarily 
performed by the defendant after marriage 
with a person other than the plaintiff 
(petitioner) or with an animal." 


The definition is comprehensive enough to include all five of the 
present offences of adultery, sodomy, bestiality, homosexuality and 


rape. 


Since under the contract of marriage there is a matrimonial 
obligation to cohabit and consummate the marriage, it would appear that 
it is legally not possible for a respondent to 'rape' his wife. The 
respondent may in fact be forcing his sexual attentions upon an unwilling 
petitioner but it is submitted that this does not constitute rape for 


the purposes of the Divorce Act. 


Black's Law Dictionary defines sodomy as ‘carnal copulation by 


human beings with each other against nature’ but thereafter continues, 


Zi 
Proceedings of the Joint Committee. List of hearings and witnesses. 
No. 15, Feb. 4, 1967. Page 804. Also Joint Committee Report, 
Pe LOD. 


‘yaaatubs' Jo, sone80 9fi at bebivfonk ak le 

Estoomtsani sfi3 Io oxii3na 'ovteutons' ody Cooeueeenid 

-sauaqe tedja od3 0 eau sid x03 visloe enpgio Leuxss avreaot 09 yaub 

jada et yretivbs bes eqex noswied oona7922tb Lex xine oda .3qeon02 al 

of .dnseao> el sisds azsdto eft at Sin aieiaiatti eek ak syed3.sno nk 

bluos sqar lo sanalic edd tsd2 of yiiuolRth Leusqaonoo atds smo279VO 
wot Jo ydeloo® aysdalyisi ad2 ,yr9iLubs Io somadto sdz ob bebylont. od ‘ 

1S deeatnbe Jo ootdialtish gaiwoliot edi betesgque Aotwanuw1d 


%6 I[euxse to 395 os tn nokeekmnos SAT” vio 
¢iimnsnuloy saxvootstat isuxse sjabyoh 
sgeitiam tstis inebesish afz yd bearxotreg . 
Yildniaeiq sis oad tedjo moe & djiw 
" Iewins ws d3itw to ( tatteq) 


sd2 to svtt [is sbulont of diguons svtansdstqmos et notitatisb siT 
boe yitisuxexomorl yyalfstiasd . ywoboa vrsd Lube to esonstto Ijnsestq 


«SBT 

lsinemizieam 4 et stads sgekizam 26 tostino>-e2 thaw sonte 
ted3 tesqgs bluow 14 .sgetrtism o3 Siammweaoos bas sidadoo o2 aolssgtiido 
sdf ,eiitw ald ‘aqet' of Jeshrogess s x91 oldkeroq tom yilagel et 2F 
antifiwny ma coq anoliag3is Lauxee eid gric1ct ed tos? ol ysm dnobmoqest | 
xo? sqat atudtienos jou asob aid? Jado beiiimdua at 3k stud rsH9ljtieq 
.39A soxovid ef? to sseoqzuq ond | 
yd nékaefuqo> [sevso’ es yaobors eonkish vismolsold wel e'dtosfh : 
+8ounkinos wsttesisd3 gud ‘sivian sectags tage Hogs Adit agreed ‘memo 


PAYA ei 


"But strictly speaking it should be used only as equivalent to 'pederasty', 
that is, sexual act as performed by a man upon the person of another 


man or boy (or a woman) by penetration of the anus." 


28 he ee 

In the English law where the petitioning spouse consents to 

sodomy, the petition is barred, but the burden of proof for showing 
4 ' ; 29 eae 
the petitioner's consent is on the respondent; and where the petitioner 
is the wife, mere submission on her part to an act of sodomy with her 
see 3) 

husband may not amount to real consent such as would bar her petition. 
In Canada, in view of the provisions of the Divorce eee the mere 
admission of one spouse or the other would be insufficient evidence of 


this offence committed iheersapede at ee 


Sexual intercourse between a man and an animal constitutes the 
offence of bestiality. Medically and psychologically it is an extreme 
: £35) : : 
form of homosexuality. There are wo cases’ hitherto under the Divorce 


Act 1968. Corroboration was not required to prove an allegation of 


28 
For connivance or Condonation see Sec. 9(1)(c) Divorce Act Chapter VII; 
also "See Djv..1 [1964], P. é5 (. Aa) 


29 
Keogh v. Keogh [1962] 1 All E.R. 472. 
30 
Pastev. rast..|./945] S°WoW.R. 06 B.C.5.G. 
ae 
Divorce Act (Canada) Section 9(1). 
Se 


See however F v. F [1950] 2 W.W.R. 54 (Alta.); Warden v. Warden [1951] 
O.W.N. 381; decided prior to the enactment of the Divorce Act. 

Bye) 
Reuben: "Everything you always wanted to know about sex" Ch. 8. 
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bestiabityrprior to 1968>" buUtMiEtisedoubelulepe SehisVis+so “today im 
view of the pam sone 2 of the Divorce Act. The statutory privilege 


against self-incrimination for adultery is not available for bestiality. 


The Divorce Act is not clear on the meaning attached to the term 


“has engaged in a homosexual act". In C v. co the Ontario Court 


indicated transvestitism was not included within the meaning of the term. 
At the conference of Ontario judges on the Divorce Act, the annotated 
compilation of cases produced by His Honor Judge R.W. Reville indicated 
that lesbianism would be included. At that time the tentative 
definition of homosexuality suggested on the basis of Countway v. 


38... eae 
Countway is a restrictive one confined to "acts between members of the 


same sex which involve the surrender of the sexual organs."’ It is clear 


now that lesbianism is included within the definition of Section 3(b) 


of the Divorce new. 2°" 


(ii) Hindu Law 


34 
Morea! L925 12 Dek Re 1105) 


35 
Sica NoOLe. oL. 


36 
Grant Gf 1956-57120 W. Wea 352. 


a7 
LCG Tez OR. e603 19701 i) Dek tod mio. 


38 
[1968], 70 DiL.R. 2nd 73. (N.S.) sHomosexuality is\treated in Enelish 
law as a ground for divorce only if it affects the other spouse's 
health and this amounts to cruelty. 
pee also C v..C [19/0] 2° N.B.R. 2nd 1672 


38A 
Move Mel lo7 2) 24 D).L.R. lis) (Patel. i: Section eich) of the Divorce 
Act reads as follows:- 


"respondent since the celebration of marriage has 
been guilty of sodomy, bestiality or rape, or has 
engaged in a homosexual act;" 
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The provisions of these unnatural offences in the Hindu Marriage 
eee are analagous to a provision of the English Matrimonial Act, 
1950". and it lays down that a wife may present a petition for divorce 
if the husband is, after the solemnization of their marriage guilty 
of any of the offences of rape, sodomy or bestiality. Homosexuality 
is not a ground for divorce in India. If the husband was guilty of any 
of the offences prior to the petitioner's marriage, the petitioner 


cannot claim a divorce. The offence must be subsequent to the 


petitioner's marriage. 


The concept of these offences is the same in India as under the 
Canadian law, the only difference being in regard to the spouse to whom 
this relief is available. As mentioned above, these are the additional 
grounds available to the wife to present a petition. If, however, these 
unnatural offences of sodomy or bestiality are directed against the 
wife, causing actual apprehended injury to her health, it may amount 
to legal cruelty. The provisions of the Indian Penal Code make these 


unnatural offences as criminal offences committed by male or female. 


(iii) Suggested Reforms 


It may be pointed out that the court may grant a divorce to a wife, 
but not to a husband in India, on the ground that the other spouse has 


been guilty of sodomy or bestiality. Occasionally, however, a husband 


Sh 

The Hindu Marriage Act Section 13(27) (ii). 
40 

English Matrimonial Causes Act 1950, Section l. 
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has been able to obtain relief on the ground of cruelty, because his 
wife has been guilty of such unnatural practices. The woman can be 
charged with the commission of the acts of this nature under the 
criminal law. The Divorce Act of Canada makes no distinction between 
male and female in granting relief. Moreover, in allowing a wife to 
obtain a divorce on the ground of an act of sodomy committed by her 
husband on her person, the divorce law has recognized that sodomy may 
take place not only between males but between a male and a female. It 
is suggested that the husband and wife in India should now be placed 
on the same footing, and either spouse should be able to obtain a 
divorce on the ground that the other spouse has been guilty of sodomy 


or bestiality. 
[C] BIGAMY 


The Criminal Code of Gane and the Indian Penal aoe = make 
bigamy or polygamy a criminal offence in Canada and India. It is thereby 
conferred a matrimonial right upon persons to have exclusive enjoyment 
of the consortium of the other spouse whilst a valid contract of 
marriage subsists. It also imposes a duty on each spouse not to breach 
or violate this exclusive right by any form of conduct. A purported 
marriage or mode of marriage with a third party constitutes a violation 
of such right. It should, however, be noted that this ground in India 


under the Hindu Marriage Act is again an additional ground for divorce 
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for the wife, because under the ney eres it is only she who can bring 


an action. 
[D] CRUELTY 


Cruelty perhaps is the most controversial offence of all the 
matrimonial offences. The existence of cruelty is a question of fact 
and each case must be considered in the light of its own particular 
circumstances. This is one of the reasons that the cases on cruelty 

F : ; 45 ; F 
have been decided without unity of thought. That is why the judges 


have not defined cruelty, and the question whether the acts complained 


. 5 46 
of amount to legal cruelty or not is a mixed question of fact and law. 


The former view, that to constitute cruelty there must be conduct 


which is in some way aimed by one spouse at the other, was held to be 


erroneous by the court of appeal in Gollins v. Gevinneee In this case 


a general statement of the law relating to intention was made and may be 


summarized as follosse:” 


"Only generalizations that may safely be made 
to cover all cases of cruelty are that the 
petitioner must show actual or probable 
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S.P. Khetarpal: "The Modern Concept of Cruelty" (1964) Malaya L.R. - 
Volos p. 303. 
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injury to life, limb or health and that no 
court will give relief in respect of mere 
trivialities or incompatibility of 
temperament. Thereafter, all that can be 
said is that much will depend upon the 
respondent's knowledge and intention, the 
nature of his or her conduct on the 
character and physical or mental weaknesses 
of the spouses." 


(i) Definition and the Concept of Cruelty 


The term cruelty is incapable of definition. Ad hoc interpretations 
of the meaning of this term in the context of particular cases are 
numerous. In England the law relating to cruelty was much confused so 
that in the Divorce Reform Act 19697" the use of the term was dropped. 
Further, the concept of cruelty in the Divorce Act of Canada is different 


from both English case law, and statutory laws and case laws in each 


province. 


(a) Physical and Mental Cruelty 


In English law, the test of cruelty as stated in the famous 
case Russell v. prsseiice required that the respondent's conduct should 
have caused "danger to life, limb or health, bodily or mental, or a 
reasonable apprehension of such danger". In Canada this strict 
definition has been rejected. In the first case decided under the ground, 


Delaney v. Delaney 1 the British Columbia court stated that the Russell 
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test of cruelty continued under the new act. In the second case decided 
2 

under this ground, Zalesky v. Fee Tritechler. C.3d., of ‘the 

Manitoba Court of Queen's Bench, stated that the Russell test was not 


applicable in Canada. He stated: 


"in considering whether there has been 
proof of cruelty I have not been hampered 
by the definitions relating to cruelty 
which are to be found in the veritable 
legion of cases which preceded and have 
followed Russell v. Russell. There is now 
no need to consider whether conduct 
complained of caused 'danger to life, 
limb or health, bodily or mentally, or a 
reasonable apprehension of it, or any of 
the variations of that definition to be 
found in Russell. In choosing the words 
"physical or mental cruelty of such kind 
as to render intolerable the continued 
cohabitation of the spouses’ parliament 
gave its own fresh complete statutory 
definition of conduct which is a ground 
for divorce under Sec. 3(d) of the 

Act. Of course many of the principles 
laid down in the former cases will continue 
to be proper guides." 


This case has become the leading case in Canada on cruelty 
under the Divorce Act 1968 for the proposition that Canadian judges 
are free to reshape the law on cruelty without being bound by the 
English law on cruelty symbolized by Russell v. Russell. Zalesky 


has been followed or approved of in almost every province in 
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Wright, J., to find an acceptableinterpretetion of the concept 
of cruelty under the new Divorce Act’in Lacey v. paeeye held three 
cases over for simultaneous consideration of the concept of cruelty 
and suggested that courts should be guided by the following principles 
in interpreting Section 3(d) of the Divorce Act in cases in which 


cruelty was alleged. 


"In Canada the situation is now very 
different. Under the Divorce Act time has 
been set to work for those who feel that 
they have made a mistake in marriage, and 
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the epithets of ‘sinful’ and 'cruel' need 
no longer attach to the unsuccessful 
respondent in a divorce action. 


But there is, I believe, from my obsérvation 
a new function attached to the courts with 
regard to the marriages brought before us 
under the Divorce Act. On behalf of the 
parens patriae and of society generally, we 
are asked to sort out in as just and 
merciful a way as possible the horrid 
confusion which in so many cases follows 

a broken marriage. Our work is judicial, 

of course, but in these matters it is also, 
in a special sense, remedial. In the 
discharge of these kinds of responsibilities 
in the modern world, the courts should not 


necessarily or readily accept the jurisprudence 


developed in other days and lands, for vastly 
different societies, to achieve other and 
indeed contrary ends. 


I therefore choose to reject the argument 
that the Parliament of Canada in 1968 was 
attaching to the language it used in the 
Divorce Act of that year, the meanings and 
concepts which were first developed in 
English law where there was no divorce except 
by private Act of Parliament, and which have 
been recently widely applied to palliate the 
rigours and asperities of a divorce law based 
on defensive religious belief rather than 
imperative social need. 


There is an apt argument at once available 
for such a choices “Parbiament in si. 3(d)"of 
the Divorce Act has not authorized a petition 
on the ground, as in England, that the 
respondent has treated the petitioner 'with 
cruelty' but has precisely defined the nature 
and type of 'cruelty', namely, physical or 
mental cruelty of such a kind as to render 
intolerable the continued cohabitation of the 
spouses’. 


I am of the opinion that this is not nec- 
cessarily the ‘cruelty' dealt with under the 
English Act of 1857, nor ‘cruelty’ relevant 

to desertion or alimony or judicial separation 
or other legal concepts. 


Section 3(d) stands to be interpreted having 
regard to the exact words used, the remedial 
character of the whole Act, the other 
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provisions of the Act and the society in 
which we live and for which parliament 
legislated. The history and background and 
previous cases can be helpful and suggestive 
but need not be compelling or decisive. 


Approached thus, the interpretation of 
s. 3(d) can be made by the use of the 
following rules or guidelines: 


1. Each case must be determined on its own 
merits, subject to no general definition of 
curelty.nor to the dictation of what was 
done in another case. Pearce, L.J., as he 
then was, put it clearly in Lauder v. Lauder, 
[LOSS lip e277 rats peed 0Ssua fF oral ny -aucnue Ley 
case the question is whether this conduct 

by this man to this woman, or vice versa, 

is cruelty.' 


There is no way to anticipate and plumb 
beforehand the depths of human inhumanity and 
the inter-relation of particular spouses. 

The court has been given the task of relieving 
each suffering spouse from the intolerable 
pressure of matrimony where cruelty be found. 


2. The only condition defined by the statute 

is that cruelty, either physical or mental, 

must render intolerable the continued 
cohabitation of the spouses. That is the fact 
that must be found to justify the exercise of 
jurisdiction. Whether or not the cruelty is 
such as to have caused injury to health or a 
reasonable apprehension of such injury is not, 

in my opinion, an issues» Piadownom consider 
Russell v.> Russell [1897] A.C. 395; relevant. 

Its definition is not what the Canadian Parliament 
has laid down. Indeed, if I am free to do so 
in these fresh new winds of time, I find the 

four dissenting judges in the House of Lords in 
Russell v. Russell, and the pointed argument of 
Meredith, C.J.0., in Bagshaw v. Bagshaw [1920], 
48; Olin Rr O2n0 54) Dials. y634 eCApD £ Divi: Ear more 
persuasive than the prevailing canon. The whole 
of the law relating to cruelty is judge-made law 
which I suggest Parliament has seen fit to alter, 
as it has altered the standing and nature of 
marriage in our society. 


3. In almost every case, by the time it reaches 
the court, the parties must in fact be living 
separate and apart, for if they find life 

together tolerable, how can a court at the instance 
of one of them find it intolerable? 


aed real x0 pay abies “7 ion, besa 
10 gottadszq7930k aa ; a hele 
eili Yo aau edd yd obpe 3 

:eontlebtog ZO 


| | bh 34k 
awo 23 no boitarretsb od J eum | 98RD 


Yo moliiniiab [siansg on oF 33 gi trae 
enw jadw to aobtaioth of2 ‘Tomy, p1UD 
of eh ,.t.l ,anisel .988D ak snob 


-¥ gobust at ylasel> 4k tug ,eew m9d3 
y2iau%s Bot tol’ :802..q 3p. XX ag [eset] 
joubaos gigi xefiedw et aotiaaup af2 ses5 
,8e7Tey g2iv To .nemow elds of rae etdi yd 
-yaleuz al 


dmulq bas yt eee 0? yew on at sitadT 

bos v?kaseuint name Yo ediqsb sd3 basdstoted 
-2saveqe taluolixeg io motisier eiat afi 
gniveliay 16 aes? sd3 asvig ased eed tauoa sAT 
atdarstowat of3 mox? seveqs gnirelive dose 
-bawoit ed yileut> etedw yoombrtsm to stweestq 


siutsja odd yd bantieb nokstbnes ylno edt .§ 
_Isiaem 10 eoteydq tedite ,y3leurs Jad? et 
hountjaos ea eldexolotni iushma1 Jevum 
joni of3 =i Jal .esancqe od2 to nolisiidadoo 
to seloxoxa 9f9 YItseut 03 bovei ed Jeum gad3 
at yilauis efd ton w isdjedW -anotiotbatyul 
s 10 dilasd of yrutal beeuss sved oF a5 dave 
,j00 at yiwiot dova Yo noiensderqgs sldanoeses 
yabtanoo Jom oh I .oueel st .nolaigo ya at 
-Sonvetox ,e€2E «D.A [VQ8L] Llegeud .v _feeaud 
srrompd Lost rim bbniaed sda tadw jon ak aotiint a3 
os ob oc sot ma I 2i ~basbnI .nwob biel ead 
afi batit, to abaiw won deaxl sean ot 
ttt ebyod Io ae ods ai er sega 107 
: oer} ad 
at ,.0.L.9 ‘a 


oan ~~ akg ‘Gn + ol, @ ad .S2 arse 


230. 


4. The acts complained of must be, in Lord 
Stowell's phrase, ‘grave and weighty' and 

they must, to fit the statute, be insufferable, 
unendurable, more than flesh and blood can 
stand, beyond hearing. In such cases quick 
divorce should be available, but for the rest 
the parties can await the passage of time for 
their solution by divorce or for the balm of 
reconciliation. That is reasonable enough and 
is what the Act says in terms and shouts in 
sum and substance. 


5. The acts complained of must be more than 

those which merely illustrate the breakdown of 
marriage and the incompatibility of the parties. 
Such latter cases must await the passage of the 
years under s. 4(1)(e) of the Divorce Act. The 
cruelty ground must not be made a short cut to 
early divorce for the adolescent, the incompatible, 
the disappointed or the unhappy. 


6. By the same token the cruelty ground must not 
become a way of securing a quick divorce where the 
evidence of adultery, sodomy, bestiality, rape, 
homosexual acts or bigamy is imperfect. If those 
are the fields of cruelty alleged, they should in 
most cases be proven as grounds under the other 
paragraphs of s. 3. A like rule applies to 
imprisonment, drink or drug addiction and non- 
consummation under s. 4. 


7. The cruelty must be exercised by the 
respondent's activity against the petitioner and 
not arise from the nature of things, the human 
condition or the acts of third parties. I do 

not think that the cruelty found in Gollins v. 
Gollins: [1964] p. 32. iv. Cu, and GA.) aLrixrmed 
[1964] A.C. 664 (H.L.), and a large number of the 
English cases would be 'cruelty' in the terms of 
s. 3(d) of the Canadian Act of 1968. 


8, In general, the cruelty must be established 

by proven and corroborated facts and not be merely 
the subjective evidence and hurt feelings of the 
injured spouse. 


9. In most cases there should be the element of 
fear, foriit is this more) often than the fact of 


the cruel act which renders cohabitation 
intolerable. 


In every case it must be the judge's view of the particular facts 


which resolves the matter. 
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(b) Intention 


It has always been clear that an intention to injure invests any 
act or conduct with a greater significance but it is wrong to exalt it 
into a criterion of legal principle which will decide in all cases 
whether conduct can be Ree In the light of proven injury to health, 
the court has to decide whether the conduct complained of was cruel in 
that it was sufficiently weighty to say that from a reasonable person's 
point of view, after a consideration of any excuse which the respondent 
might have in the circumstances, the conduct was such that the petitioner 
ought not to be called upon to endure oan Any course of conduct 
intentionally pursued, provided it has some impact on the petitioner, may 
in appropriate circumstances justify a finding of cruelty. The presence 
of an intention to injure on the part of the respondent or proof that 


the conduct of the respondent was "aimed at" the petitioner is not an 


: ee 57 
essential requisite of cruelty. 


(c) Insanity 


Where the respondent is insane, this does not necessarily afford 


a defence to a charge of cruelty. In Williams v. Williams, Pearce, L.J. 


eared i. 
55 
Payne: "Power on Divorce" (Burroughs) (1964 - 2nd ed.) at 480. 
56 
Diamond v. Diamond [1962] 38 W.W.R. 153. 
oF 
Collins v. Gollins {1L963] 3° W.W.R. 176 at 208. 
58 
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"Where the conduct would be held to be 
cruelty regardless of motive or intention 
to be cruel insanity would not bar defence." 


It is possible to place the following interpretation on these 
words: 

(1) Where the conduct is such that it is found 
to be cruel, whether or not the respondent 
intended to be cruel, then insanity is not 
a defence; 

(2) Where the conduct is such that per se it 
cannot be found to be cruel, but the 
element of intention (the respondent 
intended to be cruel) makes a finding of 
cruelty possible, then insanity is a 
defence because the respondent lacks 


intention to be cruel. 
(ii) Test 


The concept of the reasonable man doesnot exist in the area of a 


finding of cruelty based on particular facts. In an English case, 


59 F ; 
Pearce, b.J. stated that the test was subjective. 


"...eFor in a cruelty case the question is 


whether this conduct by this man to 
this woman, or vice versa, is cruelty." 


This dictum is followed in Canada under Section 3(d). It was quoted 


59 
Lauder; vs lauder [1949] P..277 at 308 Cing.). 
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6 
with approval in Lacey v. ee and Ashraff v. Ashraff z (where 


Deniset, J. stated): 


"The respondent may have had little or even 
no intention to be eruel. But this willl 
not alter a finding of treatment with 
physical or mental cruelty if such are the 
facts. The Divorce Act does not speak of 
"suilt' but of ‘treatment’. The intention 
of the respondent is not necessarily in 
issue........ A person may be cruel to 
another without even realizing it." 


In Goudie v. Gpicte cere Newfoundland Supreme Court stated: 


Det os es Say Subseccivepecatise Tu ts 


clear that the decision we arrive at must be 
founded solely on a consideration of what 
effect the course of conduct of a particular 
man (or woman) has on the particular wife 

(or husband). Thus we have to have regard 
for the society in which they live, socially, 
morally, materially." 


The phrase "cruelty of such kind as to render intolerable the 
continued cohabitation of the spouses", in Section 3(d) of the Canadian 
Divorce Act constitutes the novel part of the Canadian concept of cruelty 
as a ground for divorce. This introduces a futuristic element. The 
past cruelty should be such that the courts ought to give future 


protection against continuation of such conduct to the unfortunate 


60 

[1970} MMOnt OR .6279-(0nt.) 
61 

P1970} 73 WOW.R. 321 at 324° (Man.). 
62 


[1970] 9 D.L.R. 3rd 90 (Nfld.); see also Hawthorne v. Hawthorne 
(AOC SII EIR BURLY S03 (N.B.). 
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petitioner. The need for future protection must be shown through 

the nature and quality of past matrimonial misconduct. As regards what 
constitutes sufficient proof the Canadian courts have indicated that the 
past conduct must be "grave and weighty" and not frivolous or merely 


such as shows incompatibility of temperament. 
In Goudie v. eoudaeee the Newfoundland Supreme Court stated: 


“The Act......<. creates a new concept, the 
significant test being the intolerability 

of future life together as man and wife.... 
This is not to say that such a large 
interpretation is to be put on the section 
as to arrive at the result that just as 

soon as one spouse finds his or her married 
life intolerable, they can bring it to an 
end. The position is that intolerability 
must derive from the conduct of the other 
party. Now this conduct may be active or 
passive, it can consist of deliberate and 
carefully conceived ill treatment by word 

or deed, or it can equally arise from 
thoughtless neglect. It can in short be 
found in acts of omission equally with acts 
of commission. But there has to be something 
in the conduct of a respondent upon which 

to sustain the claim of future intolerable 
ConabLtation. 1.520. .e. Lots De so then 1b 
is obvious that the evidence should be clear 
and adequate; no easy assumption should be 
permitted to enter into it. The court has 
to be satisfied that the conduct if reasonably 
considered leads to the conclusion that 
continued life together as man and wife will 
become intolerable for the petitioner." 


The Canadian courts have held that the following facts were 
sufficient to constitute cruelty. This list is taken from the annotation 
of the Divorce Act prepared by Judge Reville for a conference of Ontario 


judges during 1970: 
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Assault by husband: Herman v. Herman [1969] 3 D.L.R. (3d) 471 - 
decree granted. 


Heavy drinking and foul language by husband: Delaney v. Delaney 
[1969] 1D.L.R. (3d) 304 - (Husband drunk on wedding day and 
seldom sober thereafter') -— decree granted. 


Heavy drinking and minor assault by husband: Knoll v. Knoll [1969] 
6 D.L.R. (3rd) 304 - decree refused, but upset on appeal to Ontario 
Ceieer See'(.19/0] LOsDeL. RY 199 (Ont.):. 


Assault - heavy drinking - threats of leaving wife by husband - 
wife a paranoid personality: Bonin v. Bonin [1969] 5 D.L.R. (3d) 
533 - held to be cruelty but decree refused on ground of 
condonation. 


Husband killing both children of the marriage and then attempting 
suicide: Nv. N [1969] 4 D.L.R. (3d) 639 - decree granted. 


Practice of coitus interruptus by husband: Clark v. Clark [1969] 
2 0.R. 676 (S.C.) - decree granted. 


Transvestitism by husband (Sexual perversion impelling an 
individual to wear the clothes of the opposite sex): (a) Coleman 
v7. Coleman (1969) 3 D.L.ks (3a)eZo8 

(b) C v. C [1969] 2 0O.R. 786 - decree granted. 


Suspected homosexuality; husband leaving wife to live with male 
friend: Countway v. Countway [1968] 70 D.L.R. (2d) 73 


Wife leaving husband and four children; husband reacts by drinking 
heavily but rehabilitates himself. Unnecessary for husband to 
establish that wife intended to injure him. White v. White [1968] 
69 D..Rs (2d) 60 (N.S. Ct. Lorsdom. yC.)_—rdecree, chanted, 


Violent assault by husband; denoting excessive suffering, severity 
of pain and mercilessness, and not mere displeasure, irritation, 
anger or dissatisfaction. Chouinard v. Chouinard [1968] 1 N.B.R. 
(2d) 941 (C.A.) affirming 1 N.B.R. (2d) 582 - decree granted. 


Paedophilia (Lustful attraction to children): fear of consequences 
affecting petitioner's health - future cohabitation rendered 
inteterable,e-H: v.eH. S(NtS. 7HG. J.) Dubinsky, J. [19/70] °9 D.L.R- 
722 - decree granted. 


English cases which may be relevant: 


Liles 


soy 


14. 


L's 


Unnatural and perverted practices by wife with another woman: 
Spicer v. Spicer (1954) 3S All E.R. 208. 


Refusal of sexual intercourse: Sheldon v. Sheldon [1966] 2 All E.R. 
257, but not when inability to copulate due to bodily infirmity: 
vege SO Sea Ald ER O10 sant epee ob GG ea sve. Bo 2685 

and see: [1969] 2 Alta. L. Rev.,.239. 


Communication of a venereal disease to wife by husband knowingly, 
wilfully or recklessly - Browning v. Browning [1911] P. 161. 


Constant and unflagging nagging by wife of husband: Squire v. 
squire [1949] P. 5l-at™/2. 
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Persistently living on wife's income; husband pawning his own 
and her property; buying things on her credit and pawning same - 
Bertram v. Bertram [1944] P, 59. 


Refusal by wife to have a child affecting her husband's health: 


P(D) v. P(J) [1965] 1 W.L.R. 963. 


False charges of adultery against wife by husband: Jeager v. 
Jeacee (19037 19° To UeR. aol. 


False charges of unnatural offences: Gale v. Gale [1852] 2 Rob. 
Eccl. 421; unless such false accusations due to delusions; if the 
delusions are such that accused not aware of doing wrong: 


Elphinstone v. Elphinstone [1962] Pp. 203. 


Deliberate denial of necessary medical treatments when they can be 
easily afforded, if this endangers or affects health: Dysart v. 
Dysart [1847)-1 ‘Rob. Eecl. 106, 470: 


Cruelty to a child in the presence of the other spouse: Wright v. 
Wriehe. | 1960 P85. 


Wilful failure and refusal to support wife and children resulting 
in permanent impairment of wife's health which a reasonable man 
must have known would be the effect of this conduct: Gollins v. 
Goblins 9[1963]) 2,Al1 E.R. 966; 


Persistent association of a spouse with a member of the opposite 
sex, even though sexual impropriety cannot be proved: Windeatt v. 
Windeatt (No. 2) [1963] PF. 25. 


Persistent course of conduct of deliberately inducing in the mind 
of one's spouse a reasonable belief in one's adultery, resulting in 
injury to spouse's health: Walker v. Walker [1962] P. 42. 


Conviction of husband for crime, which affects wife's health, may 
constitute cruelty: Woolard v. Woolard [1955] P. 85. 


Wife's violence and abuse of husband driving him from chapel and 
from his parents’ home causing him to have a fit: Pritchard v. 
Pritchard [1664] 3 Sw. S& les 5S23.- 


In the following cases the Canadian courts held cruelty was not 


sufficiently proved from the facts: 


Glee 


bo 


Trivial grievances based on "Shaking up", "argument", 'husband's 
dictatorial manner": Zalesky v. Zalesky [1969] 1 D.L.R. (3d) 4/71. 


Habitual drunkenness of wife, unaffected and unrelieved by psychiatric 
treatment, hospitalization and membership in A.A. Husband deprived 

of companionship, intercourse and other wifely services. Held not 

to be cruelty sufficient to justify a divorce under Section 3(d) 

but sufficient to justify a divorce under Sec. 4(1)(b), and therefore 
decree granted: Knight v. Knight [1969] 68 W.W.R. 464. (B.C.S.C.). 


sadiiand i cichant teri got 320% pitas. | 
/€0@ A. a 


‘Vv zogest : Bhadeud vd gitw jenisgs ae Fy ein Se ae 
Lea ene eters Tegsol ; j 


.don'S [S@6L} assnstto Isiutsnnv to aagisds sa RE 
ofa tt janolew. ee a uePatss sastaes sefst foue rapt ie . 
‘gnorw gatob to exswe jon bseudze Jsdz dsve ‘aaotevtob ». 


C08 .¢ [S3@L] seozagtagla ov s 


ad aso youd nodw ad¢emisets Isotber yisees3sn Io Isimeb sisisdifed .0S 
v Sukay@ tide atostts xo exsgaabes aft 2t _bsbiotts’ yltess 
OV .30f Looe don L (T88L) azsex6 | 


.v dogtsW :9euoge radt0 aft io someestq sii mi bitds s 03 yiisux9 «IS 
8.9% [080i] tdgtaw . 


gitiivesy metbiids bue stiw Jroqque 02 Iseviex bus oxuLtst Iuifiw So 
cea sidsnoeses s& doidw dtised a'otrw Yo Iiemrleqmh Joomentteq nt 
v anbiledD :aoubaos elifig Yo Josite off sé bluow mont evel Jaum 
,00@ 4.3 ILA & [€80L) eatilod 


stheoqeo sia Ya tedmom 2 Ailw savoqe B Io sottstooess InoveleisT -€S 
.V 33p9buiW zheveng ed jonngs yioizqosqmt Lsuxee sigvods meve (yxse 
2S .€ (€30L] (S .0%) J3saboiw 

bata ofo mk gnisubot visterediia’ to towbnos to setuos tno setaro’ .es 
nt anitlvesry .vtetivbe a'eno mt tetied sidencess1 4 sevoge a*eno to 

.&) .% [SACL] seolleW .v xetisW sdaised e'savoge 02 yautat | 

vem ,dditsed alotiw edostie dotdw .smtvs 103 baadea Io mofs>Iva0d .cS 
28 .¢ [220L)] bralooW .v brslooW ‘tysieazo eiv3itenon 


bus Laqed> movi ati goivivh basdeud to sauds bane sonslotv a'stiW .os 
v byagisdds 1323 s evad of min gatevss smod)'estnersq etd mor} . 
“682 ,2T @ ve (0081) bandooted 


ton eaw vtisuts biod ajyuo2 oeibsaad als 29885 gatwolfot sda ot 


eq os 


;BIDR7 sn2 mad bevorq ylinetoliive 


rie" beead seaanvoksg Intv)s a 44 
a lasmane a 


th “oe met tener} ‘dashes “+ weais 


otytstdoyey’ A ger bas botooiieau on, to ansnns: 


ni - sringiots 


hig 


245% 


3. Taciturnity and callousness (refusal of husband to speak to wife 
for extended periods of time);("Coventry"); not cruelty: 
Saunders v. Saunders [1965] p. 499. 


4, Filthy personal habits and refusal to do housework on part of wife 
not cruelty when not directed at the husband: Sangster v. Sangster 
I29Sa | eS. A.SaRe ll 7. 


5. Isolated assault - one blow struck by husband after argument and 
after 12 years of marriage: Cuthbert v. Cuthbert [1968] 2 0.R. 
503 (C.A.). Alimony refused on ground husband's conduct not of 
such a grave and weighty nature as to make the continuation of 
the marriage intolerable. 


6. Conduct of a mentally healthy respondent which is normal by all 
accepted standards cannot be construed as cruelty just because it 
is misconstrued as cruelty by a petitioner suffering from mental 
illness. 

Baker v. Baker [1969] 71 W.W.R. 241. 
Devo b leone sD. Woh s (Sd )e2e0 mae no econ ele (L970). 


in India, cruelty is not a eround tor divorce but is a ground for 
AteNgeint fe : 65 . : 
judicial separation. The general meaning and concept of cruelty is 
the same as already discussed but in addition the court keeps in mind 
the social climate, standard of behaviour, comfort and general environment 
of Hindu spouse in addition to the considerations of caste and custom. 
These concepts generally develop and new rules for maintaining the 
dignity of women in the new social set-up emerge, especially when there 


is advancement in the standard of living. 


(iii) Suggested Reforms 


It may be suggested for India that since cruelty is so abhorrent 


in the matrimonial relationship that it has been made a ground for 


65 
Hindu Marriage Act 1955, Section 10(b). 


66 
Kamala Devi v. Amarnati (1964) A.U.R. J.K. 33, 


19778. paadeut pater tr reps 
ve emg 


to Jon has oe Ye — 19 beeutes 

Yo mokievilinos eds sdac 02 as suujen 

+ olde 

ile y@ Insertion @t dotdw tasbnoqeot yaoteod ¢itedieds @' Kg ent abet +0! 
4k seviaoad taut yileu1 #8 bevtdenco 9d JonnsS ebsabnate betqesce 


fednom moxt gnisellue serotitisq « yd yiievis es barre Fw 
LEMS WW LS [08207 ty: ai 
AOROL] (ted «.9.2.9-8) O28 (68) HT. S 1) give 
aegis iA 


102 bavora & @t aud eorovib +o? bavoyg 6 Jom ek yileuto , sibel al 


iTUEW ” 


ay elaine’ te aqootion hoe gntnsom Lersnog Si? #2 -nokseasgoe Estotbut 
buim of eqeae a4uog sit goisibbs at gud boeevoetb ybsetls es sina ais 
srganottvas Lateneg bas Jro%m2 , qwolvaded to bisbasie ~stamilo Estsoe od 
_moteup bas 99889 20 anolietehbiencs 9di 03 aotstbhs ni sevoqe ubntl - 

efi gatnistatem tot eelut won brs qolevab vabiseney saqeanos eect? 


oxedd apiw. yiletosqes .9_zsas qurjoe iatooa wen ed3 at asmow to ysingtb 
OF onrvit 20 bisbasse sd3 at jnomeonevbs ak 


) a giles 


ausotod bozesgau2 (EE) - 
"EER 7! 


jnetzerds 92 et y2feurx eante Jado sibal 102 betesggue oy ve 7 : 


ra J 


yo? bruexg s sbem nasd or) 3 tsd3 arragrees at abudtaderiedl ore . 
bea “ips 


» cea a é 


7 

UP A 5 = 
at 

\ ashes Mory* 


* bs 


ian : . | | 7 
, is yee ¢. tir . 
, we . ee 
: : 


246. 


dissolution of marriage in most civilized countries, including Canada, 
England, Australia, United States, it should be made a ground for divorce 
iniindtatalso; instead or it) being ta ground for judicial separation. It 
may further be suggested that it would be preferable not to have a 
detailed definition while making cruelty as a ground for divorce, but 

to allow the concept of cruelty to remain open to adjustment as it is 
desirable to move through the medium of judicial decision. Its 
administration should be left to the learning, good sense, responsibility 
and wisdom of Indian judges, guided as they are by the jurisprudence of 


their own courts and those of England. 


In the end, it is submitted that the concept of cruelty will become 
wider with the passage of time and the impact of new ideas based on a 
strictly rational outlook of life, and for this reason, cruelty will 
always be an uncertain part of the law of divorce. 


It might be concluded in the words of Sir Carleton abienges 


"T should be sorry to give the impression 

that cruelly ill-treated spouses should not 

be protected by the law or that marriages 
which have degenerated into mere implacable 
warfare - and there is no hatred like that 
which can develop between hostile husbands 

and wives - should be kept in existence; but 

I believe that the offence of 'cruelty' tends 
today to be extended beyond its due bounds, 

and indeed to be abused by some practitioners 
and their clients, in favor of persons who have 
not brought to marriage, or have not even tried 
to understand, what matrimony requires in 
humanity, sympathy and obligation, if it is 


67 
Khetarpal: 


68 
Aspects of Justice, (london — 1958) satepp. 235-6. 


‘Modern Concept of Cruelty", supra note 45. 
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to remain a fundamental institution of 
society." 


[E] PERMANENT BREAKDOWN OF THE MARRIAGE 
The Canadian Divorce Act, Section 4(1) reads: 


HCL). .s..-a, petition for divorce may be 
presented to a court by a husband or wife 
where the husband and wife are living 
separate and apart on the ground that there 
has been a permanent breakdown of their 
marriage by reason of one or more of the 
following circumstances..... 

(a) the respondent's imprisonment 5 


(b) the respondent's gross addiction to 
alcohol or narcotics; 


(c) the respondent's disappearance for 3 
years; 


(d) the respondent's inability or refusal 
to consummate the marriage; 


(e) the spouses having lived separate and 
apart for a period of 3 years. 


The opening part of subsection (1) of section 4 makes the permanent 
breakdown of a marriage a ground for divorce if the breakdown is 
attributable to one or more of certain prescribed circumstances set out 
in paragraphs (a)-to (3) of subsection (1) and if the parties are "living 
separate and apart" at the time that the petition is presented, although 
only under subsection (e) must the spouses have been "living separate and 
apart" for a minimum period of time. Proof of one of the requirements 
only, that is, the breakdown of the marriage or the "living separate and 


apart" will not justify the granting of a Wecreees The concept of 


69 
Beaudet v. Beaudet [1969] 1 N.B. 2nd 461. 
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breakdown implies that there is a possibility of repairing the damage 
through reconciliation. The position of the court is altered. It is 

not merely necessary to determine that the facts are sufficient to 

prove breakdown, but also that reconciliation is not possible. The 
circumstances listed in paragraphs (a) to (d) range from the relatively 
objective circumstances of the respondent's imprisonment or disappearance 
for a specific period of cinaeee or the respondent's incapacity or 
refusal to consummate the marriage, to the relatively subjective 
circumstance of the respondent's gross addiction to alcohol or a 


Narcotic: 
(i) Gross Addiction to Alcohol or Narcotics 


Under Section 4(1)(b) the parties must have been living separate 
and apart on the date of presenting the petition. The cause underlying 
this fact is the respondent's addiction to alcohol or narcotics. The 
addiction must be such that there is no hope of a possible reconciliation 
of the spouses: viz., there should not be a reasonable possibility that 
in the foreseeable future the respondent could be cured. If such a 
possibility exists then the marriage cannot be considered to have 


permanently broken down. 


The facts which constitute satisfactory evidence of gross addiction 
vary in each case. The exact extent of proof is uncertain but it appears 


from decided cases that the burden of proof is a heavy one. 


70 
3 years. 


Ab 
Hughes: "Family Law" [1971] 5} “Ottawatiaw R., 176 at 181. 
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In Delaney v. Dolores the British Columbia Supreme Court stated 
that merely the fact that the respondent drank frequently was not in 
LiselLt sulpicient to justify thescourt :inefindine.’eross addiction! .to 
alcohol. The criterion for deciding whether the respondent is 'grossly 
addicted' is not necessarily the extent to which the respondent drinks 
(or takes narcotics). In Knoll v. pero the Ontario Supreme Court 
indicated that in order to determine whether the ground of marriage 
breakdown exists through this cause the court must look to the effect 
of the respondent's conduct on the petitioner having due regard to her 
own particular temperament, sensibilities and state of health. The 
issue is the condition which the respondent's gross addiction produces 
and not necessarily or solely the extent to which the respondent imbibes 


alconol, on narcotics. 


(ii) Living Separate and Apart 4(1) (e) (i) 


The phrase ‘living separate and apart' is not defined in the Divorce 
Act and there is at present judicial disagreement over its interpretation. 


The viewpoint of the minority is that: 


"There is no reason to give the words 'living 
separate and apart' any meaning other than 
the literal one. By themselves they describe 
a physical state of affairs and not a state 
of mind. I see no reason to qualify them by 
requiring proof of intent as well as proof of 
the physical act."/4 
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Kallwiesev anabiwies 611970) 22 D.L.R. 3rd 206. 
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However, the weight of judicial opinion is that the phrase presupposes 
a total destruction of. the matrimonial consortium and this, in turn, 
has been held to require that the petitioner prove by a preponderance 
of evidence or upon the balance of probabilities, both an animus 


separandi and a factum of separation. ’~ MINE (Creues stro) INO ahevoua “- Reo 


stated: 


"The words ‘separate and apart are disjunctive. 
ney smean ss... ..that there must be a withdrawal 
from the matrimonial obligation with the 

intent of destroying the matrimonial consortium, 
as well as physical separation. The two 
conditions must be met." 


The majority viewpoint, it is submitted, is supported by section 
9(3)(a) which clearly implies that an intention to live separate and 


apart must be present at the beginning of the period of separation. 


The fact that both spouses reside under the same roof does not 
preclude a finding of living apart under 4(i)(e). The British Columbia 
Supreme Court in Rushton v. Rushionie held that a husband and wife living 


under the same roof may yet live separate and apart within the meaning of 


AD 

Herman vy. Herman [1969] 3° D.L.R. 3rd 551. 
76 

[1968] 66 W.W.R. 764. 
“ia 


the Divoree Act, Cam. Rev. Stat. C. D-8,. Sec. 9(3) (Ca) [1970] 

(3) For the purposes of paragraph 4(i)(e), a period during which a 

husband and wife have been living separate and apart shall not be 

considered to have been interrupted or terminated 

(a) by reason only that either spouse has become incapable of 

forming or having an intention to continue to live so separate 
and apart or of continuing to live so separate and apart of 
his 1s her own volition ii iteappeans to the court that the 
separation would probably have continued if such spouse had 
not become so incapable...... 


78 
[1968] 66 W.W.R. 764. 
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those words where in fact two households have been created, however 
cramped the actual living space may have been. There can be a physical 
separation within the one suite of rooms. Although courts are prepared 
to find that spouses are living apart under the same roof, there is a 
caveat on this. The evidence needs to be carefully considered and 
consideration is required of evidence of both animus and factum. For 
example, as in Pybus v. Pybus: © where the facts show that the wife 
continued to cook, launder and perform the duties of maintaining a joint 
home with the husband, the court will decline to find that spouses 

have lived apart under the same roof since the evidence does not show 


that there have been two households under the same roof. 


The fact that spouses have ceased to have matrimonial intercourse 

may be treated as evidence that they are living apart as in Seminuk v. 
, 80 ay? <i. he : ; 
Seminuk, but it is not in itself, with no other factual evidence, 
sufficient to prove breakdown of marriage, nor does it conclusively 
fee ; Fone 

show that spouses are living separate and apart. Hence in Reid v. Reid 
the petition was dismissed for lack of evidence proving breakdown where 


the spouses had ceased to have intercourse but the wife continued to do 


the husband's laundry and provide him with breakfast. 


Conversely, separate residences, even for long periods of time, do 
not preclude a finding that the spouses are not living separate and apart 


if the parties consider it only a temporary separation. The main factor 


19 

(UO ZO 2 WiaWeRs. o>. 
80 

[1969] 68 W.W.R. 249 - rev'd [1970] 72 W.W.R. 
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is the intention of the parties to continue the matrimonial relationship. 


There are two views whether an intention to terminate matrimonial 

consortium is necessary before finding that the spouses have lived 
: ey coe , 
separate and apart can be made. In Kallwies v. Kallwies the Manitoba 
Queen's Bench stated that the intention was not a requirement, and was ir- 
relevant under section 4(1)(e)(i). The section is applicable if the 
physical separation is due to circumstances beyond the control of the 
2 84 
Spouses. On the other hand in Lachman v. Lachman the court stated 
that marriage breakdown may be evidenced by the intention of both 
spouses to terminate conjugal consortium; the intention of only one 
ea: 2,8 85 : 

spouse is insufficient. In Rowland v. Rowland the Ontario S.C. stated 
that the words ‘separate and apart' must mean not only that the spouses 
are living physically apart but that there must be an attitude of mind 
present which rejects or dismays the matrimonial consortium and that to 
succeed under Section 4(1)(e)(i) there must be a consensus between the 


spouses that the matrimonial consortium is destroyed. There must be an 
animus separandi. 
These two requirements of animus separandi and the fact of living 


apart are somewhat similar to the requirements under the matrimonial 


fault of desertion, of an animus deserandi and the physical fact of 


82 
Lachman v. Lachman [1970} 12 D.L.R. 3rd 221; but see Foote v. Foote 
[1971] 1 Ont. 338, where one isolated act of intercourse between 
the parties during the three years meant that separation had not 
been in full force for the required period. 

83 
L197 0| 74 WiW.R.) 158 (lan. O58.) 

84 
Supra note 82. 
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desertion. In separation under 4(1)(e)(i) the spouses intend to live 
f 86 

apart and further may agree to live apart. In desertion, spouses 
cannot agree to live apart. This factor causes problems in situations 
where the fact that the spouses are living apart is caused by circumstances 
beyond the control of either spouse, e.g. a situation where one spouse is 
mentally ill. But as pointed out the Manitoba Q.B. in Kallwies v. 

___8/ , 
Kallwies stated that intention was not a requirement and was irrelevant 


under section 4(1)(e). Justice Bastin hee 


rece LO fold that tm a situation where one 


spouse is hopelessly insane or suffering from 
incurable incapacity there must be a finding 

of desertion on the part of the other spouse is 
to introduce the concept of matrimonial offence 
where it was never intended." 


(iii) Desertion and 4(1) (e) (ii) 


In order to discuss 4(1)(e) Gi) of the Divorce Act of Canada, it is 


necessary to first discuss what is desertion. 
. F pat Re ; , 89 
Desertion is a ground for judicial separation in Canada and as 
well under the Hindu Marriage Act Neb Eyes It has not been defined in 


any of the statutes. Desertion consists of the unjustifiable withdrawal 


from cohabitation without the consent of the other spouse and with the 


86 
Swinemar v. Swinemar, (1970) 9 D.L.R. 201. 
87 
Supra note 83. 
88 
Wotel, ic IlOKe). 
89 
Domestic Relations Act, R.S.A. 1970, Chap. 113, Sec. 7(c). 
90 
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intention of remaining separated permanently. It therefore follows that 


: eh 
four elements must be present before desertion can be proved: 


(a) The de facto separation of the spouses; 

(b) The animus deserendi - i.e. the intention 
on the part of the spouses in desertion to 
remain separated permanently; 

(c) The absence of consent on the part of the 
deserting spouse; 

(d) The absence of any reasonable cause for 
withdrawing from cohabitation on the part 


of the deserting spouse. 


It must not be thought that it is the party who takes the physical 
step of leaving the matrimonial home or otherwise withdrawing from 
cohabitation who is necessarily the deserting spouse. In cases of 
simple desertion this is so, but where one spouse virtually drives the 
other from the home or behaves in such a way that the latter can no longer 
reasonably be expected to live with him or her, then it may be the 
spouse remaining in the matrimonial home and not the spouse who departs 
from it who is in desertion. Such a case is known as constructive 


desertion. 


(a) Separation De facto 


To constitute desertion, the spouses must be separated in fact. It 


is not sufficient for the purpose that one of the spouses has abandoned 


91 
Pardy 7. Patdy [1989] 2 (Add BOR. 7795 
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some of the obligations of matrimony or refused to perform isolated 
: : 92 
duties (e.g. refused to have sexual intercourse); there must be a 
. F : ‘ : sey 
rejection of all the obligations of marriage, in other words, there 


must be a complete cessation of cohabitation. 


This state of affairs, of course, is normally brought about by one 
spouse's leaving the matrimonial home, so that they are no longer living 
under the same roof. In such a case, there is a clearly sufficient 
separation. But a situation may arise where the spouse though continuing 
to live together do not fulfill the matrimonial obligation. In the words 
of Lord Merrivale: 


"Desertion is not the withdrawal from a 
place, but from a state of things”. 


Hence, if there has been a total cessation of cohabitation, there can be 
desertion just as effectively as if the husband and wife were living in 
two separate houses. The correct test to be applied in such a case is 


whether there are two households or eee 


(b) Animus Deserendi 


A de facto separation in itself will not constitute desertion unless 
the guilty spouse has the intention of remaining permanently separated 


from the other. Clearly there will be no question of desertion if one 


92 
Weatherley v. Weatherley [1947] 1 All E.R. 563. 
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Perryovn Perry [L952) All ER. 1076. 
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spouse is temporarily absent on holiday or for reasons of business or 

96 ; , 
health. Normally the animus deserendi will be present when one 
spouse leaves the other, so that the desertion will continue immediately, 
there is a de facto separation. But if when the original separation took 
place, the parties intended to return to each other, and one of them 
later resolves not to return, desertion begins as soon as the animus 


is formed. 
(c) Constructive Desertion 


Where the conduct of one spouse is such that the other spouse is 
compelled to withdraw from cohabitation the former spouse is the deserter 
and the case is called one of constructive decer atone & The same elements 
must be proved in a charge of constructive desertion as are required to 
establish simple desertion and the only practical difference between the 
two cases lies in the circumstances which contribute the factum of 
HAE In simple desertion the petitioner must prove that the 
respondent left without cause and with the intention of remaining 


permanently separated. In constructive desertion he must prove that the 


96 

tvlley v. Lilley [1959] GALL ER. 283%. 
97 

Supra note 94 at 24; Shaw v. Shaw [1939] 2 All E.R. 381. 
98 


Kemp v. Kemp [1961] 1 W.L.R. 1030; If one spouse discovers that the 
other has committed adultery or has reasonable grounds, induced by 
the other's conduct, for believing that adultery has been committed, 
the innocent spouse may be justified in leaving the matrimonial home 
and subsequently in alleging constructive desertion. 


99 
Buchler=v. Buchter 71947] 1 All E.R. 319. 
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respondent was guilty of conduct which justified him in leaving and that 
the respondent intended thereby to bring cohabitation permanently to an 
end. In each case, of course, the separation must also have been 


; ap ’ . al 100 
against the petitioner's will in the sense indicated. 


The mere wish or intention to expel unaccompanied by acts equivalent 
to expulsion is insufficient to constitute constructive desertion, and 
an indication by a husband to his wife that she may leave him if she 
likes is not enough unless the conduct of the husband is such as to 

, ; 101 : 

amount to an expulsion in fact. It is not necessary that the conduct 
complained of amount to a matrimonial offence such as cruelty or 
adultery but it must exceed in gravity such behavior as every spouse 
i F " fp Os 
bargains to endure when accepting the other for better, for worse . 
The ordinary wear and tear of conjugal life does not of itself 


Gee 


In order to establish a case of constructive desertion, it is necessary 
to prove either an actual intention to bring about a rupture of the 
matrimonial relation, or an intention to persist in a course of conduct 


which any reasonable person would regard as calculated to bring about 


100 
Bromley: "Family Law'' (Butterworth) (1962 - 2nd ed.) at 111. 
101 
Supra note 99. 
LOZ 
Ibid. 
103 


Edwards v. Edwards [1950] Pp. 83; [1949] 2 All E.R. 145. 
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such a euptunesn? Where conduct of the required grave and weighty 
character is established, the animus deserendi is readily inferred since 
a person is presumed to intend the natural and probable consequences of 
his acts. Where the conduct complained of is such that a reasonable man 
would know that in all probability it would result in the withdrawal of 
the other spouse from the matrimonial relationship, that is sufficient 


? : ; : ; ; 105 
proof of an intention to disrupt the matrimonial consortium. 


Under the Divorce Act of Canada, Subsection 4(1)(e) (ii), desertion 
is not treated as a matrimonial fault which can be used as a ground 
for divorce by the innocent spouse. It is treated as evidence of 
marriage breakdown under which, if the wrongdoing spouse can show that 
for the past five years he has continuously committed this fault he 
could obtain a divorce which would dispense him from any obligation to 


live with the “innocent spouse". 


The concept of 'desertion' has been used in the following statutes 
in India: 
(a) The Special Marriage Act, 1954 
(b) The Hindu Marriage Act, 1955 
(c) The Parsi Marriage and Divorce Act, 1938 


(d) The (Christian) Divorce Act, 1872. 


The Special Marriage Act 1954 provides for divorce in accordance 


with two philosophies. Grounds for divorce according to traditional fault 


104 
Lang v. Lang [1954] 3 W.L.R. 762. 


105 
Ibid. 
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theory and secondly regarding the marriage as a social phenomenon, and 
treats it as a matter of fact, where two persons of their own free 
accord agree to live together as husband and wife. Pursuing this 
sociological philosophy the statute provides as a concomitant that two 
such persons are equally free of their own accord to decide not to live 
together as husband and wife. A petition for divorce may be presented 
by both parties together on the ground that they have lived separately 
for a minimum of one year, that they have been unable to live together 


and have mutually agreed to dissolve their uavitasees ve 


In the entire British Commonwealth in all countries where the 
common law jurisprudence is followed, there is no other statute which 


displays such a liberal attitude toward divorce as does this statute. 


It should be observed that the Hindu Marriage Act 1955 does not 
provide the relief of divorce for the matrimonial fault of desertion. 
The Parsi Marriage and Divorce Act also treats desertion in the 
traditional manner as a matrimoniai fault. Thus it is interesting to 
observe that as a matter of philosophy the draftsmen of the Indian 
statutes have conformed to the traditional English common-law 
jurisprudential notions and have treated the concept of desertion as a 
matrimonial fault. The use of the concept of desertion in the Canadian 
Divorce Act is radically different from that in other common law 
jurisdictions. In Canada, under 4(1)(e)(i) a petitioner may seek 
divorce on the ground of breakdown of marriage, evidenced by the fact 
that spouses have lived separate and apart for three years. The cause 


a 


105A 
The Special Marriage Act 1954, Section 28. 


vehy 
i) Ne wT | 
ie Oe ae 
Pak ea ube wo 
=e 0 )Saut » peice s 
uray yobovie® Lola: Une: bedava Vx pa aa y 
ows sat? shedibmmohos 6 es enbkvorg s9u7e3e ons % 


“isc a pars 
evil of tom sbkosbh o3 init nwo xied3 io oe a 


| état 7 

bedasestg od yam sor0vlh yo? ovttitseq A’) .e2iw baw baadevd es yeilisgos at 
yistezaqes bevil ovat voids Yad? bavorg sf? no tentegos esttdteq dtod Ye . \ 
sadjego2 svil og sitsny gaad sved yod3 Jad3 ,3asy Sm0 do mayo f1k cr 8 tot 


pes sastiiem thed? evicaatbh oF heetas yilsudum evel bas 


af3 sxety estyvingos Efe of 3 lsewnommo? datarye stitas sit nt* * 
dotdw sjudate teddo om ef s¥erls ,bownllod et somsbutqetwt wal momme5 


_otuiste eldd esob ae sotevkb biawo? sbustite Iaredil 6 dove evelqarb 


jon asoh 220 s9A agektveM wbatH oft tndi bevreedo sd blwode 31 

.sokzisaeb to slust fatnombxaam sd3 rot sotovtb to tetfer oda sbivo7q 

wid nt cottroseh afneaa ols 490A esvovkd bos egestas feted off 

o3 gmkvasyetot et tf audT .ifust Istoomitiaem & 88 xenGKM Isnholbsibsy 

mgibat sda to semetiath eAy CRIBS OE MI to $s33em & Ba 3nd svreedo 
vat-ronuos datiga’? Lanokitbaat $d1 oF Bemio%aos eved eotu2e3e 

s es notiversb to 1q¢80Rr05 549 bevaast Svat bas anor ton istinebusgetiut 
edeuens sii al sotaweeb to ageonod sia lo sev edt Sivst [stnomhasm 
wel pompoo sadzo #b todd woxt saovelttb yLisotber el 39A sorovid 

feoe wpm xsontsh.19q (44a) C1) > ebay .sbama al .emobsatbatsut 

to8t oda qd boonmsbive ,sgetrssm to owobseaxd io bawoxg ods #0 Petia 
sausg/adT .a3boy Sout? x0? t4aqn bua esezaqen bovil evad neawoqe sds 

is aan itd (Ie etc awh. 


260. 


of this breakdown may be any cause other than the matrimonial fault of 
desertion. If, however, the cause of breakdown is desertion, the 
respondent in Canada may raise this as a defence to 'punish' the 
petitioner by obliging him to wait for five years and bring the 
petition under 4(i)(e) (ii). the common law concept of desertion is used 
in the Canadian Divorce Act only as a defence to a petition brought 
under 4(1)(e) (i). When the erring petitioner does bring his petition 
after waiting for five years under 4(1) (e) (ii) the concept of desertion 
is redundant. It is not necessary for the petitioner to prove that he 
has committed the matrimonial fault of desertion in order to succeed 
under 4(1)(e) (ii). The ground under this subsection is merely breakdown 
of marriage evidenced by the fact of five years of living separate and 


apart. 


(iv) Suggested Reform 


It is submitted that the intention of Parliament can be better 
effected by improving the draftsmanship of this subsection. This may 
be done as follows: 

(1) Add another fault section to section 3 
giving the innocent petitioner the right 
to seek divorce based on the respondent's 
desertion: this is the normal use of 
the concept. 

(2) Rephrase Sec. 4(1)(e) to provide: 

(a) Where the ground for divorce is 
breakdown, this may be evidenced by 
the fact that the spouses have lived 


separate and apart for three years. 
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(This is a no fault section). 

(b) Where the ground for divorce is 
breakdown, this may be evidenced by 
the fact that spouses have lived 
separate and apart for five years 
and the deserter may petition on 


this ground. 


By this method, the innocent spouse in a desertion situation would 
be afforded an opportunity to seek divorce earlier under the fault 


section. 


It is further submitted that the existing law of divorce in Canada 
should be reframed on the basis of the new principle which is already 
adopted by England, i.e. "doctrine of breakdown of marriage". The 
existing grounds of divorce should be abolished and their place taken 
by single, comprehensive ground which would allow divorce to be granted 
if it could be proved that the marriage had irretrievably broken down. 
The reason for this is that the matrimonial offences on which divorce is 
founded under the present law are not usually the real causes of the 
breakdown of a marriage but merely its symptams. People deliberately 
commit offences or pretend to commit them in order to supply grounds 
for divorce. The following statistics of 1969 will show that the 
number of Petitions filed immediately after the Divorce Act under 
marriage breakdown are far more than the grounds mentioned under the 


matrimonial eeaiee nee 
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Ruth R. Deech: "Comparative Approaches to Divorce" (1972) 2 Mod. L. 
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Single Ground 


Adultery Oeee 1 
Sodomy 2 
Bestiality al 
Rape 4 
Homosexuality 26 
Bigamy 18 
Physical cruelty 258 
Mental cruelty 567 
Imprisonment 43 
Addiction to alcohol 160 
Addiction to narcotics 4 
Whereabouts of spouse uknown 116 
Non-consummation AE) 
Three years' separation 1S oae 
Five years' separation ook 


It is suggested that the solution is to require the court to determine 
in each case whether the marriage has broken down beyond hope of 
reconciliation. As the Pastoral Institute of the United Church of Canada 


has San 


"Marriage breakdown is a basis for divorce 
that adopts the policy that a marriage which 
has irretrievably broken down in fact should 
be dissolved in law. Conversely a marriage 
should not be dissolved in law until it is 
clearly demonstrated that in fact it has 
irretrievably broken down." 


It is further submitted for India, that the presently existing 
system of trial in divorce cases on the ground of alleged matrimonial 
fault be retained and there be added an inquisitional procedure of 
trial on the ground that for some or any reason the marriage has broken 


down. This introduction of the concept of marriage breakdown will not 


106 
Proceedings of the Special Joint Committee of the Senate and House 
of Commons on Divorce, No. 8, November 22, 1966, pp. 411-12. 
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only help the people whose spouses though not fulfilling the 
matrimonial obligations are unable to get a divorce because of the lack 
of evidence to prove the requisite ground or fault, but will also put 


the Indian law of divorce on the same footing as any other divorce laws 


of big nations. 
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CHAPTER VII 


> TO A PETITION OF DIVORCE 


[A] GENERAL 


Although the Court may have jurisdiction and grounds of divorce 
can be proved to exist, it does not always follow that a divorce will 
be granted, since the conduct of the spouse seeking relief may, in 
certain circumstances, act as a bar to relief. Where the matrimonial 
offence has been condoned or connived by the spouse seeking relief or 
where there has been collusion between the parties, or there has been 
an unreasonable delay in instituting the proceedings, the Court has, 
in certain circumstances, a discretion to grant or refuse a decree. It 
may be pointed out that these bars are also appropriate to actions 


for judicial separation. 


Under the Divorce Act (Canada), 1968 the Court in Canada will not 


grant a relief and will; 


(1) dismiss the petition for collusion, where 
the petitioner is a party either directly 
or indirectly to an agreement or conspiracy 
entered into for the purpose of subverting 
fhe administration of justice: ss. 2(c), 


91) Cb): 


(2) I£ any Section 3 ground is relied upon, 


i 
See Judicial Separation under Chapter Eight. 
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(3) 


(4) 


(5) 


(6) 


dismiss the petition where the petitioner 
has condoned that ground unless the 
public interest would be better served 
by the Court granting the decree: 2(d), 


OC ie). 


If any Section 3 ground is relied upon, 
dismiss the petition where the petitioner 
has connived at that ground unless the 
public interest would be better served 

by the Court granting the decree: s. 


OCC se 


If marriage breakdown by reason of any of 
the circumstances in Section 4(1) as 
relied upon, refuse the decree where there 
is a reasonable expectation that 
cohabitation will occur or be resumed: 


s. 9(1) (d). 


If marriage breakdown by reason of any of 
the circumstances in Section 4(1) is relied 
upon, refuse the decree where a divorce 
would prejudice the making of maintenance 
arrangements for the children of their 


marriage: s. 9(1)(e). 


If the marriage breakdown - separation 


grounds is relied upon, refuse the decree 
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where a divorce would be unduly harsh 


or unjust to either spouse: s. 9(1)(f). 


(7) If either branch of the marriage breakdown 
-— separation ground is relied upon, refuse 
the decree where a divorce would prejudice 
the making of maintenance arrangements 


For -etther “spouse: Ss. 9CL)(). 


It is to be noted from the above, that collusion is an absolute 
bar to relief, and applies whether the proceeding is supported by a 
matrimonial offense or marriage breakdown. Condonation and connivance 
are discretionary bars limited in their application to matrimonial 
offense proceedings. In cases where the bars of collusion, connivance 
or condonation apply, the petition is dismissed. These bars distinguish 
themselves from the other circumstances in terms of their object, 
which is to protect the institution of marriage and the public 


interest. 


In India the provisions of the Hindu Marriage Net adopt a well 
established principal of matrimonial law that the decree of dissolution 
of marriage is to be made only upon strict proof. The Court in India 
will not grant a relief to the petitioner if any of the absolute bars 


apply to the facts. ofsthe, cased je... i 


(1) The petition must be dismissed if the 


2 
The Hindu Marriage Act 1955, Section 23. 
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(5) 


Court is satisfied that the petitioner 


has not, in any manner, been accessory 


to or connived at or condoned the act 


or acts of adultery where the petition 


is on that ground, or has not in any 


manner condoned the cruelty where the 


petition is on that ground: 


The petition 
Couctris ano & 
no collusion 


Sie 2G) e 


The petition 
Court as not 


not been any 


must be dismissed if the 
Sabistiedmehnatechereuds 


between the parties: 


must be dismissed if the 
Satisfied that there has 


unnecessary or improper 


delay in instituting the proceedings: 


Bee SA jae 


The petition 


Court is satisfied that the petitioner, 
though able to establish the ground for 


granting relief, is in any way, taking 


advantage of 


must be dismissed if the 


his or her own wrong or 


disability for the purpose of such 


reldefti si .23¢ale 


The petition must be dismissed if there 
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is any legal ground for not granting the 


reliefce, skZ3aCspe 
[B] CONDONATION 
(i) Absolute Bar and the Doctrine of Revival 


To amount to condonation there must be forgiveness coupled with 
the reinstatement of the offending spouse to her matrimonial position. 
Inevitably, for condonation to operate the petitioner must be in 
possession of a complete disclosure of facts. The facts must not be 
distorted or misrepresented. Thus, the petitioner can only condone 
an act or offence of which he has knowledge and not something about 
which he is in the dark. The mental element is important and the 
petitioner must also understand what is told. The petitioner's 
knowledge is a question of fact; mere belief or suspicion is insufficient. 
But if the wronged spouse is in doubt as to the other's guilt, 
reinstatement will nevertheless be complete if he says in effect, "whether 
guilty or not, I will take you back and you shall be restored to my 
hana He is said to have waived his right to complain. In Fearn v. 


Rear it was held that mere words of forgiveness did not constitute 


3 
Keats, vi. Keats, (1885) 164 BOR. 754. 
See also the following Indian Cases where the English law was 
followed :- 
Rajani v. Prabhaker (1957) 59 Bom. L.R. 1169. 
Chandrabhagabai v. Rajaram (1955) 57 Bom. L.R. 946. 
Premchand v. Bai Galal (1927) 29 Bom. L.R. 1336. 
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condonation and that, as the husband had done nothing to reinstate 


the respondent as his wife, there was still no bar to his pleading. 


The most common form of reinstatement is to resume co-habitation. 
One exception to the requirements of forgiveness and reinstatement 
in condonation is an act of sexual intercourse itself after the 
petitioner has knowledge of his wife's Ore oncee Condonation is 
conditional on future good conduct. The condoned offence is not blotted 
out, but remains suspended like a sword of Damocles over the offender's 
head; any future misconduct, whether of the same kind or different, and 
whether serious enough to amount to a matrimonial offence or not, will 


wipe out the condonation and revive the original cause of complaint. 


; en) Oamry. F 
Ltis a sort or probation. Like all probation it will not last 
forever and as the time passes after the original offense has been 
forgiven, it becomes progressively more difficult to revive, so that 


in the end it is blotted out altogether for all practical purposes. 


Such is also the position of condonation in India. It is an 


absolute bar since the language of the Act suggests it. 


5 
Henderson v. Henderson (1944) 1 All E.R. 44. 
6 
The Family and the Law - Margaret Puxon - p. 108. 
7 
Gundy, vi. Cundy, (1956) 1 All E.R. 245. 
8 
The’ Hind&! Marriage Act((1955). Section 233 "nas then, and in 


such a case, but not otherwise, the Court shall decree such relief 
accordingly...."3 see also, The Special Marriage Act (1954) 
Section 34, where identical words are used. 
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(ii) Discretionary Bar 


Condonation in Canada under the Divorce Act (Canada) 1968, 


has been made as a discretionary bar. Section 9(1)(c) states:- 


™O(1)-"On"a petition for divorce it shall 
be the duty of the Court 


(c) Where a decree is sought under Section 3, 
to satisfy itself that there has been 
no condonation or connivance on the 
part of the petitioner, and to dismiss 
the petition if the petitioner has 
condoned or connived at the act or 
conduct complained of unless in the 
opinion of the Court, the public 
interest would be better served by 
granting the decree. 


Section 2(d) of the Divorce Act (Canada) 1968, partly defines 


condonation. It reads:- 


Pee this: Act 
(d) condonation does not include the 
continuation or resumption of 
cohabitation during any single period 
of not more than ninety days, where 
such cohabitation is continued or 


resumed with reconciliation as its 
primary purpose." 


It is to be noted that the above provision does not state what 
facts would constitute condonation. It simply states what facts are 
excluded from being condonation under the Divorce Act (Canada) 1968; 


which at common law would be considered as condonation. 


The major fact from which condonation may be inferred is 
reconciliation. Reconciliation may be inferred from cohabitation of 
7 , : 
spouses but section 2(d)” provides a caveat that any period up to 


i 


9 
Blackburn v. Blackburn (1970) 11 D.L.R. 127 (Ont.). 
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ninety days should not be considered reconciliation for the purpose 
of barring the petition through the bar of condonation. The isolated 
acts of intercourse whilst the parties live apart cannot amount to 

, B ; 10 
cohabitation nor can condonation be inferred from such acts. The 
fact that spouses continue to live under the same roof may raise 
an inference of cohabitation, but if the attempt at reconciliation is 
no more than an attempt, such cohabitation cannot in turn, raise an 


: F inik 
inference of condonation. 


(iii) The Abolishment of the Doctrine of Revival 
: ; He? 
The Divorce Act (Canada) provides: 


"Any act or conduct that has been condoned 
is not capable of being revived so as to 
constitute a ground for divorce under 
Section 3. 


This provision does not circumscribe the discretionary bar of 
condonation established by Section 9(1)(c). The joint operation of 
the two provisions may, perhaps, best be defined by reference to 
hypothetical facts. Consider a case where a husband committed adultery 
and his wife condoned the offence but the husband thereafter resumed 


his association with the adulteress and the acts of intimacy falling 


10 

irmaites. veplettesn(lo70)e9eD.L.R. 246 (Ont..); 
LAL 

Strachan v. Strachan (1970). 72 W.W..R 383 @.¢.S.C.). 
12. 


The Divorce Act (Canada) 1968 s. 9(2). 
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short of adultery occurred. Under the law existing prior to the new 
Divorce Act the wife could complain of the condoned adultery by 
asserting revival of the offence by reason of the husband's subsequent 
misconduct. If the Court accepted the wife's assertion and found the 
condoned adultery revived, then a decree of divorce would issue as of 
right since the absolute bar of condonation would be erased by operation 
of the Doctrine of Revival, > Today the wife's position in the above 
circumstances has changed. The wife would no longer be entitled as of 
right to a decree of divorce because the Doctrine of Revival has been 
abolished. The Court would, however, now be required to exercise its 
discretion in accordance with Section 9(1)(c) and would grant the 
decree only if the Court considered that the public interest would be 


14 


better served by granting it. 
(iv) Public Interest 


In determining whether the public interest would be better served 
by granting a decree notwithstanding condonation on the part of the 
petitioner the Court will have regard to the criteria established in 

LD 2 : ; ae ' 
Blunt ve Blunt wherein the discretionary bar of the petitioner's 


adultery was in issue. The House of Lords held that the following 


13 
Cundy v. Cundy supra note 7. 
Stevenson v. Stevenson (1958) 26 W.W.R. 211 n.s. (Alta.). 
14 
Julien Payne: "The Divorce (Canada) 1968", (1969) 8 Alta. L. Rev. 
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circumstances ought to be considered in determining whether the 


statutory discretion should be applied in favour of the petitioner: 


(a) 


(b) 


(c) 


(d) 


(e) 


the position and interest of any children 
of the marriage; 

the interest of the party with whom the 
petitioner has been guilty of misconduct, 
with special regard to the prospect of 
their future marriage; 

the question whether, if the marriage 

is not dissolved, there is a prospect of 
reconciliation between husband and 

wife; . 

the interest of the petitioner, and, in 
particular, the interest that the petitioner 
should be able to remarry and live 
eespectably; [and]... 

the interest of the community at large, 
to be judged by maintaining a true 
balance between respect for the binding 
sanctity of marriage and the social 
considerations which make it contrary 

tO pubILe "policy to insist on the 
maintenance of a union which has utterly 


broken down. 


As already pointed out, condonation in India is an absolute bar 


and the Hindu Marriage Act does not have the specific provision of a 
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reconciliation period. The existence of condonation as an absolute 
bar, however, actively discourages attempts at reconciliation. One 
spouse may condone the act of adultery to try to save the marriage and 
prevent the destruction of the family. If, however, the gesture proves 
futile and the marriage is not saved, the ground for the divorce 

action is lost. Thus the law at present encourages spouses not to seek 
reconciliation because by attempting reconciliation and failing, they 
would put the eventual dissolution of their marriage in jeopardy. For 
this reason it is submitted that condonation in India should be made 

a discretionary bar so that the Court can take all the factors in the 


situation into account when dealing to reject or grant the petition. 
[C] CONNIVANCE 
(i) Absolute Bar 


The essence of connivance is that the petitioner must have consented 
or wilfully contributed to the commission of the adultery. This 
necessarily implies that connivance must precede the event but the 
facts may be such that he is taken to have connived at it from the 
start if he connives at the continuance of an adulterous association. 

The justification of the connivance is the presence of ‘corrupt 


il 
intention'. In the words of Lord Wensleydale in Gipps v. Gipps: : 


"To prove connivance it is necessary to 


16 
(0664) *h1*Heh. Cases 1, 
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show not only that the petitioner acted 
in such a manner as that adultery might 
result; but also it must be proved that 
it was his intention that adultery should 
result." 


Thus apart from express consent there can also be connivance if 
the petitioner creates a situation whereby adultery is likely to be 
forthcoming or to the other extreme end where he wilfully refuses to 
take steps to prevent the offence which he knows is almost bound to be 


committed unless he intervenes. 


Consent must be freely given otherwise there is no consent at 
all. If consent is given in the heat of frustration and provocation 
the Courts very often will consider the circumstances of the 
particular case. In Woodbury v. igieninesayc 2 the wife on discovery 
of her husband's adultery with the child's governess became nervous, 
and while in a hysterical state as the result of the shock of the 
discovery wrote to the husband and to the governess letters which, in 
their literal meaning and when divorced from the circumstances in 
which they were written amounted to a licence to the husband to 
continue his adulterous intercourse, which in fact, the husband did. 
The wife subsequently petitioned for divorce but the husband raised 


the plea of connivance on the part of the wife. Buckwill L.J. said: 


17 
(1948). 2 ALICE BR. 684, 


18 
Ibid. at 690. 
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“In the present case, once the adulterous 
intercourse had started without any fault 
on the part of the wife, her position, 
when she discovered it, was very difficult. 
If she, with a corrupt intention, then 
behaved in such a way as to promote or 
encourage the continuance of the adultery, 
to quote the words used by L. Merriman 

in Churchman's casel9 'I think she 

should be guilty of connivance’ but in 
my opinion, corrupt intention would mean 
in this case that the wife showed by 

her conduct that she willingly consented 
to the continuance of the adultery. If 
she showed by her conduct that she 
greatly desired it to cease, and 
communicated the desire both to her 
husband and his mistress, and took the 
best steps available to her, as she 
thought to stop it, I do not think she 
was guilty of connivance.... The 
principle which underlines the doctrine 
of connivance, that a spouse must come 
into Court with clean hands, and the 
maxim Volenti Non Fit Injuria, seems to 
me applicable to such a case as this. 

In my opinion, therefore, the letters 
written by the wife to the husband and 
the governess after she discovered that 
adulterous association did not amount to 
connivance of subsequent adultery for 

she had reason to believe that he would 
be faithful to her again for he had 
promised to break off the adulterous 
relationship". 


Connivance by acquiesence takes the form of the petitioner standing 
by and permitting the act to take place, coupled with a corrupt 


ManEsialesegl,  psytlse ditojaunl Nichol1-° stated: 


19 
(1945) 2 All E.R. 190; (1945) p. 44. 


20 
Rogers v. Rogers (1830) 3 Hag. 57. 
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"The injury must be Volenti, it must be 
something more than mere negligence; 
than mere inattention; than over 
confidence; than dullness of apprehension; 
than mere indifference; it must be 
intentional concurrence in order to 
amount to a bar... but there must be a 
consent ... there must be evidence that 
he was passively concurrent; that he 
saw the train laid for the corruption 
of his wife; that he saw it with 
pleasure and gave a degree of passive 
concurrence of it"'. 


Before there can be any question of connivance there must exist 
evidence that the wife is about to commit adultery or has already 
committed. It would be most unfair to insist that the husband should 
be cautious or suspicious of his wife's movements all the time. What 
the law requires is that if there is reasonable grounds to believe 
that adultery is most likely to take place and he, instead of inter- 
fering, closes his eyes and wilfully refrains from taking steps to 
prevent its happening, he will be presumed to intend the probable 
consequences of his own act and will therefore prima facie be guilty 
of connivance. Conversely, if he has no knowledge that the respondent 
is likely to form an adulterous association, his placing opportunities 
in the way of the respondent's committing adultery will not amount to 
connivance, although they might do if his suspicion had already been 


A 2 
rOunedt. As Denning, LJ... pointed out; — 


2a: 
Phillips v. Phillips, (1844) I Rob. Ecc. 144. 


22, 
Douglas v. Douglas, (1950) 2 All E.R. 748 at 753. 
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"Once the husband suspects that an 
adulterous intrigue has already started, 
he is not guilty of connivance simply 

if he watches for proof of it. He is 
not then consenting to the inception of 
adultery, but only seeking for proof of 
its repetition, “In, order. to obtain the 
proof, he may even acquiesce in its 
continuance, but ,that 1s not connivance... 
the reason is because, in connivance it 
is essential that there should be a 


corrupt intention on his part ... he is 
seeking to discover the offense, not to 
promote it or encourage it ... some 


people may think it discreditable of 

him to spy on her, but on balance it is 
more to the good of the community that 

he should be at a liberty to find out her 
guilt by keeping watch, rather than that 
she should escape its impunity." 


Denning L.J. later on in Douglas v. Henataes dealing with the 


further fact that the husband had actually created an opportunity for 


adultery, stated:- 


PB 


Ibid. 


"The question is, which is the greater 
evil? To allow the adultery to continue 
undetected and unproved? Or to allow the 
husband to obtain his proof by creating 

an opportunity for it? My answer is that, 
if a husband honestly believes that adultery 
has already taken place, it is very 
necessary that his suspicions should either 
be confirmed or disproved, even by creating 
an opportunity for it, rather than that 

the suspicion of 1t should continue to: fuin 
his peace of mind and his home. It is, of 
course, altogether different if he throws 
them together before he believes that 
adultery has taken place." 
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Such is also the position under the Hindu Law and connivance till 


today is an absolute eee eo 


In England "Once connivance, always 
. mass . , 
connivance is not, as was once thought, a rule of law. The House 
: 25 , ' ' 
of Lords in Godfrey v. Godfrey held that connivance may be ‘spent 
if there is no effective casual connection between acts of connivance 
and later acts. A true reconciliation or a long lapse of time after 


connived adultery has taken place may, therefore break the chain of 


causation and make it capable of complaint as a matrimonial offence. 


(ii) Discretionary Bar 


The Divorce Act (Canada) 1968, does not define connivance which 
ie . : : 26 : 
under it is a discretionary bar. In the English Law connivance can 
take an active or a passive form. It is active if it consists of an 
act performed with the intention of promoting or encouraging the other 


spouse in committing a matrimonial offence. 


It has already been observed that connivance is now a discretionary 
bar to divorce and the Courts may, but will not necessarily, exercise 


the discretion in accordance with the criteria defined in Blunt v. 


23A 
See the following Indian cases where English cases were followed: 
Mohan Lal v. Mohan Bai, A.1.R. (1958) ‘Rajth. 71: 
Riweuionhn. A. leks (1952) (Nageso5. 


24 

Grant: “Family Law" (London - 1970) at 81. 
20 

CLOGS) AtCe 444, 
26 


Rumbelow v. Rumbelow (1965) P. 207 (H.L.). 
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a, ‘ : oe ‘ : ‘ 

Blunt. It is probable that, in exercising the discretion in 
respect of the petitioner's connivance, the Courts will more readily 
grant a divorce decree in cases of passive connivance, but there is 
nothing that precludes the Courts from granting a decree even though 

P , ; : 28 
active connivance is established. In all cases, however, the Court 
must be satisfied that the public interest would be better served 


by granting the decree. 


It may further be pointed out that the discretionary bar of 
connivance is now extended beyond the context of adultery and applies 
in respect of all matrimonial offences which constitute grounds for 
divorce under section 3 of the Divorce Act (Canada) 1968. It is 
presumably applicable, therefore, wherever such matrimonial offence of 
the respondent has been caused or has been knowingly, wilfully or 


recklessly permitted by the petitioner as an accessory. 


Thus, to sum up, it is observed that connivance is where the 
petitioner's spouse encourages, assents to or aids in the commission 
of the matrimonial offence thus becoming an accessory to the offence. 
The aid or encouragement may, under certain circumstances, be by silent 


as well as spoken action, or implied consent or by so arranging 


vay 
L943) M2 SAL db EARS VEL Ss 


28 


Julien Payne “The Divorce Act (Canada) 1968" supra note 14 at 27. 


See also May v. May (1952) 3 DosR. 725. 


29 
Woodbury v. Woodbury (1949) P. 154. 
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conditions as to assist its commission. Such action on the part of 
the petitioner should of course, deprive the petitioner of the aid 

of the Court as against the respondent and co-respondent. It is 
submitted that it is unnecessary to attempt a definition of connivance 
in India as it has been a bar to divorce for many years and is made 
known in numerous decisions of the Courts in England but it may be 
suggested that connivance in India should be made a bar within the 
discretion of the Court and should be changed from an absolute bar to 
a discretionary bar in India because it may be contrary to public 
policy to maintain a marriage which has completely broken down in 


spite of maintaining a respect for the binding sanctity of marriage. 
[D] COLLUSION 
(i) Hindu Law 


As distinguished from connivance which is an absolute bar to a 
petition based on the only ground of adultery, collusion is a bar 


whatever may be the ground of the petition. 


Collusion means an agreement or bargain between the parties to a 
; : 30 $5 3 i 
suit or their agents whereby the invitation of the suit is procured 
or its conduct provided for; but not every bargain entered into by 
parties to the pending divorce suit is collusive. An essential 


element in a collusive bargain is an attempt to pervert the court of 


30 
Schlesinger v. Schlesinger (1959) 1 All E.R. 155. 
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justice. If, upon a fair consideration of the circumstances, the 
parties intended by their agreement, to match the institution of the 
suit or any aspect of its conduct with the provision of some benefit 
tothe party instituting, or in that respect conducting the suit, there 
is collusion. But if there is no agreement, there can be no collusion. 
Hence, the fact that the respondent wants a divorce and therefore does 
not defend the proceedings will not amount to collusion in the 

absence of any bargain to that effect. There cannot be a collusion 

if the parties never come to an agreement but one acts independently of 


any bribe or inducement held out by the other. 


It must be pointed out, therefore, that the distinguishing 
feature between connivance and collusion is, that while in connivance 
it is the petitioner who has, with a corrupt intention given consent 
to an act of adultery which is about to take place between the 
respondent and the co-respondent; in collusion it is the parties 
amongst themselves who have come to an agreement to initiate divorce 
proceédings with an intention to pervert the course of justice so that 


the marriage might be dissolved. 


Mere agreement between the parties not involving an imposition on 
the Court of a suppression of facts but merely facilitating proof 
and smoothing the asperities of litigation, is not collusive or 
otherwise objectionable, though it is liable to be looked into by the 


Court. In Laider v. feider es a request by a wife to the husband to 
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furnish her with such evidence of his adultery as will enable her to 
present a petition was held not collusive unless it amounted to 
a suggestion that the husband could commit adultery in order that the 


wife may gain her freedom. 


The most flagrant cases of collusion arise where the parties 
agree that one of them shall commit or appear to commit matrimonial 
offence so that the other may petition. Similarly, there is no 
collusion where the parties produce false evidence to prove a real 
case. The same principle applies where the parties agree to suppress 
material facts, for example, where the respondent undertakes not to 
raise another bar as a defence to the petition but these facts must 


be material. 


The danger of collusion is highest when spouses wish to make 
arrangements while divorce proceedings are pending about such matters 
as the maintenance and custody of their children, the maintenance 
of the wife, and the disposal of the matrimonial home and its contents. 
This problem was discussed by Denning J., in Emanuel v. Emanuel. 

Here he pointed out that agreements of this sort caild be made with 
perfect propriety provided that they were entered into bona fide and 
with good cause, but once they become a bribe or an inducement to 


bring or carry on proceedings, they are collusive. 


32 
Gh94S)r DALE wR 494. 
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The effect of collusion as an absolute bar is that once it is 
proved that collusion existed, the petition must be dismissed and no 
decree or order may be made on it. It is immaterial whether the 
collusive bargain was struck before or after the petition was presented, 
and a decree nisi may be rescinded on the ground that such an 
agreement was made after decree nisi and before decree absolute. 

Such is the position under the Hindu Law and the present position 
of collusion in England “after ‘the Matrimonial Causes Act foes is 
that a collusion is now only a discretionary bar and cases have been 


decided on this basis in and after 1965.278 


(ii) Canadian. Law 


The Joint Parliamentary Committee was of the opinion that 


collusion should be ceetained asa “bar? 


"But not so as to discourage or prevent 
negotiations between the parties or 
their solicitors or agents with a view 
to the reconciliation of spouses or the 
making of bona fide and proper arrange- 
ments with regard to the custody of 
and access to children, the maintenance 
of the wife or division of assets". 


S28 
Matrimonial Causes Act 1965 Section 5(4) (a). 
32B 
Gosling v. Gosling (1967) 2 All E.R. 510. 
Mulhouse v. Mulhouse, (1966) P. 39. 
ys} 


Report of the Special Joint Committee of the Senate and House of 
Commons on Divorce (1962) at P. 32. 
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The Committee stated its Sorte 


"It is not desirable that the man and 
wife be kept at arm's length by a 

rule of law and prevented from doing 
what is right and honourable under the 
circumstances or that which may lead 
to reconciliation." 


Section 2(c) defines collusion for the purposes of the 


Divoree Act as follows: 


34 


Moyer tell TEL SAEs 


(c) 


Collusion means an agreement or 
conspiracy to which a petitioner 
is either directly or indirectly 

a party for the purpose of 
subverting the administration of 
justice, and includes any agreement, 
understanding or arrangement to 
fabricate or suppress evidence or 
to deceive the Court but does not 
include an agreement to the extent 
that it provides for separation 
between the parties, financial 
support, division of property 
interests or the custody, care or 
upbringing of children of the 
marriage”. 


Section 9(b) of the Canada Divorce Act states: 


bad. 


MOK) 


(b) 


On a petition for divorce it shall 
be the duty of the Court 


to satisfy itself that there has 


been no collusion in relation to 


the petition and to dismiss the 
petition if it finds that there 


was collusion in presenting or 


prosecuting it". 
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Collusion thus constitutes an absolute bar to divorce in respect 
of all the grounds of divorce whether matrimonial faults or marriage 


34 
breakdown. A It is in India an absolute bar under the Hindu Marriage 


35 , 
Ait but is not defined in the Act as it is in Canada. 


Collusion under English Law is also not defined by the 
steckaniaaed but it has been interpreted judicially on a number of 
occasions. According to these decisions the essence of collusion is 
that there should have been an agreement or bargain between husband 
and wife as a result of which one of them undertakes to bring 
proceedings for Higeee ene The bar is imposed to ensure that the 
position does not arise whereby the Court is deprived, by the acts 
of the spouses, of the security for eliciting the whole truth, afforded 
by the contest of opposing interests (as in a defended case), and is 
rendered unable to pronounce a decree of dissolution of marriage with 


sufficient confidence in its justice. 


34A 
See also: Dutko v. Dutko (1946) 2 W.W.R. 29. 
Cambell v. Cambell (1969) 2 D.L.R. 708. 
Tannistv. {Tannis: (1970)c8eDi LiIR: 2333¢ 
35 
The Hindu Marriage Act 1955 Section 23(1)(c). 
See glsoe Hall wv. Hall ALLER. (1933) Sind= 70. 
beiton-ver Guderin AtieRs— (1929) Cate =599- 
36 


Matrimonial Causes Act 1950 (Eng.) Matrimonial Causes Act 1965. 


a0, 
Report of the Royal Commission on Marriage and Divorce, 1956 (Eng.), 
Cid. YO7o. 08. .OG,erara. 230). 


38 
Churchward v. Churchward (1895) P. 
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Thus it is observed that in English practice, it may not be crucial 
to determine whether or not collusion is present in the case; because 
even if it is the Court has.a.disenetionstosegrant the decree. In 
Canada, the matter is more serious; collusion remains an absolute bar 
and objectionable or not if there is collusion, the petition must be 


dismissed. 


In Australia and New Zealand the bar is raised if there is collusion 
F P 7 , ao ee res 
with the intent to cause a perversion of justice. Both jurisdictions 
direct themselves against the same kind of arrangement but there is a 
difference in effect; in Australia the bar is absolute, and in New 
Zealand, discretionary. In Australia it has been held that there is 
no collusion unless the improper intent described in the statute is 


presenta 


Thus it is submitted that collusion in India has not been defined 
under the Hindu Marriage Act, 1955. It is suggested that it may be 


defined and a section reading as follows, may be inserted in the Act:- 


"Collusion shall be a bar to divorce, being 
a current agreement of conspiracy to which 
the petitioner or respondent is a party, 

to effect some illegal, wrongful or 
improper purpose such as the bribery of 


39 
(Aust.) Matrimonial Causes Act 1959 Section 40. 
(N.Z.) Matrimonial Proceeding Act 1963, Section 31(a). 


40 
Beeld wv, Bell (1964) A.L.R., 29% 
Grose v. Grose (1965) N.S.W.R. 429. 
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a respondent or co-respondent, not to 
defend the action or to appear as a 
witness or to perform an illegal or 
improper act in order to furnish 
evidence or to pretend to do so, to 
give false evidence thus deceiving the 
Court or depriving it of an opportunity 
to learn the truth but an agreement for 
the reasonable support and maintenance 
of a husband or wife or children shall 
not be deemed to be collusive." 


[E] DELAY 


There is no period of limitation prescribed under the Limitation 
Acts of Canada and India for the presentation of the petition. Therefore, 
mere delay or a lapse of time is not a bar to any relief but the delay 
must not be unnecessary or improper. If delay is satisfactorily 
explained on some reasonable or plausible grounds, it would be excused. 
Unnecessary or improper delay would lead one to infer either insincerity 
in the complaint or acquiesence in the injury or a condonation of it, 


: , : a poeects 
OL cOuMtVvance. Or dito eCielre inal teernence tort 


The question of delay is always a matter for the discretion of 
the Court. The Court may not exercise its discretion in favour of 
the petitioner who has slumbered in the sufficient comfort for a space 
of a year or more because the inaction on the part of the petitioner 
shows not that he was insincere in his complaint in the sense of not 


believing that his wife had committed adultery but there was an 


41 
Gupte: "Hindu Law of Marriage" (Bombay) (1961) at 234: see also 
Gyer v. Gyer A.I.R. (1949) Lah. 385 
Shaw v. Shaw (1943) 3 W.W.R. 554. 
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acquiesence by him in the injury which he knew he had saeianed. 
Delay in presenting a petition may be reasonable if due to purabea: 
or ignorance of wawee but it is submitted that, it being a discretionary 


bar, much depends upon the facts of the nabetare 


Thus it is submitted that the consideration of the application of 
the bar of delay may arise in a variety of cases and it would be 
impossible to expect rules which may be of assistance in all the 


cases. Therefore, the law is satisfactory in this regard as it is. 


[F] BARS TO RELIEF UNDER MARRIAGE BREAKDOWN 


(i) Anticipated Future Cohabitation 


Where a decree of divorce is sought pursuant to the grounds 


set out in Section 4 of the Divorce Act (Canada) 1968 it is the duty 


46 . 
of the Court to refuse the decree if there is a reasonable expectation 


42 
Ibid.; see algo Lowe v., Lowe. (1952) 2, All EVR. 673. 


43 
Edward v. Edward (1900) 17 T.L.R. 384. 
Key v. Key (1956)3t All E.R.0 955: 


44 
Pointon Vv. Pointon, (1922) 3S, 1.1L. Re ooo; 
Moreno v. Moreno (1920) 47 Cal. 1068. 


44A 
Ehiddidips v. Phillips (1948) 3 D.L.R. 221. 
Russell v. Russell (1961) 28 D.L.R. (2d) 547. 
45 
Already discussed in Chapter V. 
46 


The Divorce Act (Canada) 1968 Section 9(1)(d). 
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that cohabitation will occur or be resumed within a reasonable 
foreseeable period. It will be observed that under this provision 
the Court must refuse a decree if it concludes that there is a 
reasonable expectation of matrimonial cohabitation within the fore- 
seeable future. If the Court is in doubt as to the possibility of 
such cohabitation being established or resumed, it would seem 
appropriate for the Court to order an adi qucnmene in order that the 
opportunity for reconciliation of the spouses may be duly considered. 
It is submitted that the Courts will not refuse a decree unless there 
is a reason to believe that both spouses would be willing to resume 
cohabitation. The fact that one of the spouses is so willing would 
appear to be insufficient since matrimonial cohabitation necessarily 
implies a bilateral intention in the spouses to assume or resume the 
matrimonial relationship. Thus in Mummery v. tintaieeee Lord Merriman 


IPG Gueeyectalk 


"T doubt whether any judge could give a 
completely exhaustive definition of 
cohabitation, and certainly I am not 
going to attempt to do so, but at least 
a resumption of cohabitation must mean 
resuming a state of things, that is to 
say, setting up a matrimonial home 
together, and that involves a bilateral 
intention on the part of both spouses 
SO mbO do. 


i 


47 
The Divorce Act (Canada) 1967 Section 8(1). 


48 
G1942) PleALL ER) 553. 
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It is submitted that Section 9(1)(d) of the Divorce Act will have 
a strictly limited application because, where a permanent breakdown of 
marriage is established, the natrual inference to be drawn is that 
there is no reasonable prospect that matrimonial cohabitation will occur 


or be resumed. 
(ii) Protection of Children 


Where a decree of divorce is sought because of the marriage 
breakdown, the Court must refuse the decree if there are children of 
the marriage and the granting of the decree would prejudicially affect 
the making of reasonable arrangements for their maintenance. 

Although the language of the provision does not so provide, it appears 
that the Court may order an adjournment of the proceedings for divorce 
for the purpose of allowing the parties an opportunity of making 
reasonable arrangements for the maintenance of the children of the 


5 5 
marriage. 


Thus this bar to divorce is absolute and applies only where a 
decree for divorce is sought on the ground of marriage breakdown. The 
mere nature of complaint in the petition for divorce gives no justification 
for denying protection to the children of marriage where of divorce is 


sought under the matrimonial faults. In England, similar but not identical 


49 
The Divorce Act (Canada) 1968 s. 9(1)(e). 


50 
Julien Payne: "The Divorce Act (Canada) 1968" supra note 14 at 29. 
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provision apply to all petitions for dissolution of marriage. 


(iii) Unduly Harsh or Unjust 


The Divorce Act (Canada) 1968°- imposes a duty on the Court to 
ensure that reasonable arrangements for maintenance for both spouses 
are made as a condition precedent to granting a divorce decree. The 
Court must refuse the decree where divorce would be unduly harsh or 
unjust to either spouse. In Johnstone v. nonce: the Ontario High 
Court interpreted the phrase "unduly harsh or unjust" as one imposing 
a subjective standard. If a divorce decree would cause undue hardship 
or injustice to one of the spouses the Court should refuse to grant it. 
The test of undue hardship or injustice being subjective connotes 
real and substantial detriment to the respondent beyond the normal 


consequences of the granting of a decree. 


The onus is on the respondent to prove that some undue harshness 
or injustice would accompany the loss of the status of "husband" and 
"wife'’ of the petitioning spouse, but in Dygas v. ea the Ontario 
Court of Appeal stated that it was the duty of the Court to determine 


that the decree was not harsh or unjust to either spouse. 


aL 
The Matrimonial Causes Act 1965, Section 33. 
5 
Seetion®9(1) Cf). 
DS 
(1969) 2 Ontario Repert 765. 
54 


15th May 1970 Ont. C.A. Unreported. 
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In Seminuk v. Sen tnbiae © the Saskatchewan Queen's Bench stated 
that since the Divorce Act granted equal rights to husband and wife, 
wives or women correspondingly lost some of their former privileges 
and immunities. Under this Act the wife may be equally as responsible 


for maintaining the husband as vice versa. 
(iv) Under Hindu Law 


Since the concept of marriage breakdown is not embodied in the 
Indian statute, all the above-mentioned bars are unknown to Hindu Law. 
Since the status of marriage is one in which the whole society has 
an interest, social stability of the society depends much upon marriage. 
Thus it is submitted that while incorporating the concept of marriage 
breakdown, the Indian Legislature should keep in mind the above mentioned 


bars also and change the statute accordingly. 
[G] RECONCILIATION 


, ‘eres oa Or ak. : 
The Canadian Reconciliation Provision is far more stringent 


=e) 
(1969) 68 W.W.R. 249. 


56 
Divorce Act 1968 


(Canada) 
"8,(1) On a petition for divorce it shall be the duty of the court, 
before proceeding to the hearing of the evidence, to direct such 
inquiries to the petitioner and, where the respondent is present, to 
the respondent as the court deems necessary in order to ascertain 
whether a possibility exists of their reconciliation, unless the 
circumstances of the case are of such a nature that it would clearly not 
be appropriate to do so, and if at that or any later stage in the pro- 
ceedings it appears to the court from the nature of the case, the evi- 
dence or the attitude of the parties or either of them that there is a 
possibility of such a reconciliation, the court shall 
(a) adjourn the proceedings to afford the parties an opportunity of 
becoming reconciled; and 
(b) with the consent of the parties or in the discretion of the court, 
nominate 
(i) a person with experience or training in marriage counselling or 
guidance, or 
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than the English?’ as they are mandatory te This does not appear to 
have been the desire of the Joint Committee and in fact, the require- 
ments of Section 8 have resulted mainly in brief dutiful remarks by 
the judges at the start of their judgments. Typical is the following 


statement in Bonin v. Bonin: 


“Before proceeding with the matter, I 
directed inquiries to the petitioner in 
order to ascertain whether or not a 
possibility existed of her reconciliation 
with her husband, as is required of me 

by Section 8 of the Divorce Act. The 
respondent was not present in Court. I 
was satisfied from her replies that there 
was no possibility of the spouses living 
together again as man and wife and, 
accordingly, I directed the case to proceed 
in the usual manner." 


56 (continued) 


(ii) in special circumstances, some other suitable person, 
to endeavour to assist the parties with a view to their 
possible reconciliation. 


(2) Where fourteen days have elapsed from the date of any adjournment 


under subsection (1) and either of the parties applies to the court 
to have the proceedings resumed, the court shall resume the 
proceedings." 


oy 
Divorce Reform Act 1969 
(England) 
"3, (2) If at any stage of proceedings for divorce it appears to the 
court that there is a reasonable possibility of a reconciliation 
between the parties to the marriage, the court may adjourn for such 
period as it thinks fit to enable attempts to be made to effect 


such a reconciliation." 


58 
Ruth L. Deech: "Comparative Approaches to Divorce: Canada and 
England". (1972) Mod. L.R. 113 at 12. 
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There haye been attempts by judges to lighten the burden of 
Section 8 prectdaress and in cases where one party refuses a 
reconciliation while the other one wishes, one judge has held that there 
is nothing they can do. In Paskiewich v. PABRVEWi Che Gregory J. 


Said 


"TY am satisfied that the respondent, aware 
perhaps only by hearing at trial and for the 
first time unbiased evidence of what he has 
been doing to his wife and perhaps still 
unable to understand why she wants a divorce, 
desperately wants a reconciliation. If I 
thought there was 'a possibility of a 
reconciliation’ (as it is put in section 
8(1) of the Act), I would readily accede to 
his counsel's submission. I might in a case 
where it seemed not inappropriate even go 
farther than the Act specifically authorizes 
and reserve judgment so as to prevent the 
start of the running of the fourteen days 
referred to in section 8(2) and thereby give 
the parties unlimited time in which to try 
and make their marriage a success. On 

the evidence I find that there is no 
possibility of a reconciliation. I am 
satisfied on the evidence that the 
petitioner will not go back and live with 
her husband as his wife and I hold that 
there will be a reconciliation cannot create 
‘a possibility of a reconciliation" where the 
other spouse is unreconcilable." 


Some lawyers are carrying out their duties under Section 7 by the 


following method. When a client first seeks advice on divorce his 


60 
Trites w. Trites (1970), 9 D. E.R (3d) .246 (NsS3S.C.). 
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lawyer gives him a questionnaire designated to elicit information 
pertaining to the case. The questionnaire asks the petitioner whether 
he has considered the possibility of reconciliation and lists marriage 
counselling agencies in the locality; the lawyer then considers his 


reconciliation duties fulfilled and asks no more. 


The safeguards embodied in Section 9(1) have been discussed 
while discussing the bars and defences to Section 4 and need no further 


discussion here except that they are also steps towards reconciliation. 


To sum up, following are the measures for reconciliation under 


the Divorce Act (Canada) 1968. 


Except where the circumstances of the case are of such a 
nature that it would clearly not be appropriate to do so, a lawyer or 
advocate acting on behalf of a petitioner or respondent spouse must: 

(a) draw to the attention of his client those 
provisions of the Divorce Act that have as 
their object the effecting where possible 
of the reconciliation of the parties to the 
marriage; 

(b) inform his client of the marriage counselling 
or guidance facilities known to him that 
might endeavour to assist the client and 
his or her spouse with a view to their 
possible reconciliation; and, 

(c) discuss with his client the possibility of 
the client's reconciliation with his or 


her spouse: s. 7(1). 
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The lawyer or advocate presenting the petition must endorse the 


petition with a certificate that he has complied with these 


requirements: s. 7(2). 


The main provisions of the Act designed to encourage 


reconciliation are those which: 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


allow a 90-day trial period of cohabitation 
for the purpose of reconciliation without 
giving rise to the bar of condonation, 

or without interrupting the period of 
separation: ss. 2(d) and 9(3)(b); 

reduce condonation from an absolute to a 
discretionary bar: s. 9(1)(c); 

give the court power to adjourn the hearing 
of the proceeding to afford the parties 

an opportunity of becoming reconciled; 
Sas): 

give the court power to appoint a qualified 
or suitable person to assist the parties 

in becoming reconciled: s. 8(1); 

provide that a person so nominated by a 


court is not competent or compellable 


in any legal proceeding to disclose admissions 


or communications made to him in his 
capacity as the nominee of the court for 
that, purpose, \isz, 21.1); 

provide that discussions between husband 


and wife which relate to their possible 
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reconciliation are protected from 
disclosure (quaere: whether such 

' discussions not in the presence of 
a court nominee are so protected): 
s'th20 €2)i. 


Under the Hindu Marriage Act 1955°> a discretion is given to the 


Court that before proceeding to grant any relief under this Act, it 
shall be its duty in the first instance to endeavour to bring about a 
reconciliation between the parties. The words ‘in the first 

instance’ are not happily placed in this provision because they tend 

to cast the duty of reconciliation only on the trial Court. Similarly 
the phrase "before proceeding to grant any relief"' are also not happy. 
In any petition the Court may or may not grant any relief and in the 
latter case, may dismiss the petition. Does it therefore mean that the 
duty cast by this provision should be observed by the court only when 
after hearing the petition of the Court proposes to grant any relief? 
The intention of the legislature seems to be that before the Court 
proceeds with the hearing of the petition, an attempt should be made by 
the Court to bring about a reconciliation between the parties and 


therefore, it is submitted that the words used in the provision should 


63 
Section 23(2) 


"Before proceeding to grant any relief under this Act, it 
shall be the duty of the Court in the first instance, 

in every case where it is possible so to do consistently 
with the nature and circumstances of the case, to make 
every endeavour to bring about reconciliation between 

the parties." 
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have been "before proceeding with the hearing of the petition". 


It is submitted that the sole object of this provision is to 
give effect to the laudable principle of public or social policy that 
the marriage tie should not be easily broken, and that therefore, the 
formal sundering of the tie ought at least be preceded on an earnest 
effort on the part of the Court. It is submitted that this provision 
can at best be construed as a solemn recommendation to the judge, not 
as a mandatory procedural direction. In other words, the provision 
can be changed as meaning that unless an attempt at reconciliation 


has been made the trial cannot proceed or would be vitiated. 


Further, the Hindu Marriage Act 1955 does not have all those 
elaborate provisions of reconciliation that have been discussed under 
the Divorce Act (Canada) 1968. It is submitted that it should strive 
to attain these objects irrespective of the fact that there is 


undoubtedly room for improvement in the Canadian Divorce Act. 


[H] THREE YEARS REQUIREMENT UNDER HINDU LAW 


No petition for divorce under the Hindu Marriage Act can be 
presented within three years of marriage provided that the case is one 
of exceptional hardship to the petitioner or of exceptional depravity 

64 2 ee , : 
on the part of the respondent. This provision is based on public 
policy and is designed to prevent hasty recourse to legal proceedings 


before the parties have made a real effort to save their marriage from 


64 
The Hindu Marriage Act 1955 Section 14. 
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: 65 pa , 
diaster. The provision is enacted not only to deter people from 
rushing into ill advised marriages but also to prevent them from 
rushing out of marriage as soon as they discover that marriage was 


not always made in eee 


What is exceptional hardship to the petitioner or exceptional 
depravity on the party of the respondent would be a question of fact 
in each case. The hardship to the petitioner or the depravity on the 
part of the respondent must be exceptional and not ordinary. The 
use of the word 'exceptional' shows that hardship or depravity, as 
the case may be, must be such that it would be undesirable in the 


interest of the petitioner to wait till the expiry of three years. 


In regard to exceptional hardship and depravity, Denning L.J. 


in Bowman v. Bowman 2 a case under the English statute laid down that: 


(1) Adultery with one person is not exceptional 
depravity; 


(2) Adultery with desertion by the husband 
in favour of another woman or with cruelty 
to his wife constitutes exceptional 
hardship to the wife; 


65 

Meganantha v. Susheela A.I.R. (1957) Mad. 423. 
66 

Fisher vy. Fisher (1948) 64 T.G.R. 245. 
67 


(1949) 2 All E.R. 127; See also Meghnantha v. Susheela supra note 65, 


where the petitioner was married in the forenoon and in the afternoon 


of the same day she came to know that her husband had married 
another woman and had a child by her, it was held that there was 
sufficient ground to grant leave to the petitioner. 
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(3) 


(4) 


(5) 


(6) 


Apart from adultery coupled with another 
matrimonial offence, the consequence of 
adultery may cause exceptional hardship; 
e.g. where a wife has a child by her 
adultery; 


If a husband commits adultery within a 
few weeks of his marriage or who commits 


‘adultery promiscuously with more than 


one woman, or with his wife's sister or 
a servant in the home, that may be held 
to be exceptional depravity; 


Cruelty by itself is not exceptional but 
if it is coupled with aggravating circum- 
stances such as drunkness and neglect, 

or if it is exceptionally brutal or 
dangerous to health, then even if it 

does not evidence exceptional depravity 
on the part of the respondent, it does at 
least cause exceptional hardship to the 
aggrieved spouse; 


If cruelty is coupled with perverted lust 
it shows exceptional depravity on the part 
of the respondent. 
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CHAPTER VIII 
DIVORCE DECREE, ITS EFFECTS AND OTHER MATRIMONIAL RELIEFS 
[A] DIVORCE DECREE AND ITS EFFECTS 
(i) The Decree 


A decree of divorce is granted in two stages: the decree nisi 
followed by the decree absolute. A decree nisi is the preliminary 
divorce decree, but the effect of such a decree is not to pronounce a 
final divorce. Spouses are not free to remarry until the decree has been 
made absolute. Appeal lies from the decree nisi and not from the 


decree absolute. 


In Canada every decree of divorce is in the first instance a decree 
nisi and no such decree can be made absolute until three months have 
elapsed from the granting thereof and if the court is satisfied that 
every right of appeal from the judgment granting the decree has been 
exhausted. But if the court is satisfied that special circumstances 
render it in the public interest for the decree absolute to be granted 
before the expiration of three months from the granting of the decree 
nisi, the court may, upon or after granting the decree nisi, fix a 
shorter period after which the decree may be made absolute, or in its 
discretion, grant the decree absolute without further pedayee Such power 
is conditional upon the consent of the parties and their understanding 


that no appeal will be taken or that any appeal already taken has been 


i 
The Divorce Act (Canada) 1968, Section 13(1). 
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aveaioned Reported adds? also indicate that such an order is made 
only in special circumstances, as where the petitioning wife has filed 
a desertion statement, is expecting a child, and is anxious to marry 


the father as soon as possible so that the child can be born in wedlock. 


Where a decree nisi has been granted but not made absolute, any 
person may intervene in the proceedings to show cause why the decree 
should not be made absolute by reason of its having been obtained by 
collusion, by reason of the reconciliation of the parties, or by reason 
of any other material facts, and, in any such case, the court may, by 
order, rescind the decree nisi, require further inquiry to be made, or 
make such further order as the court thinks Ba Application to rescind 
decree nisi must relate to facts material to the grounds on which the 
decree was eranbedtie If the petitioner does not make any application for 
the decree nisi to be made absolute, the respondent may apply to have the 


decree made abola rent 


In Baia v. Bate” the Ontario Supreme Court defined the term 'public 


interest' in the context of section 13 as follows: 


The Divorce Act (Canada) 1968, Section 13(2). 


3 
Cooper v. Cooper [1969] 6 D.L.R. 240. 
Teskey v. Teskey [1968] 67 W.W.R. 134. 
Garrece v. Garrett [1969] 1 D.L.R. 504: 
Hansen v. Hansen 1 N.S.R. 8773; application to postpone granting of 
decree absolute. 


4 
Fleming v. Fleming [1968] 66 W.W.R. 124. 


The Divorce Act (Canada), 1968, Section 13(3). 


6 

Sherlock v. Sherlock [1970] 13 D.L.R. 255. 
u The Divorce Act (Canada) 1968, Section 13(4). 
8 
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"The term is to be restrictively interpreted 
so as to refer to the public interest in the 
integrity of marriage in the process of 
granting a divorce. Public interest is in 
favor of: 


(a) protecting and maintaining existing 
marriages; 


(b) encouraging reconciliation of the spouses 
in the divorce proceedings; 


(c) granting divorce on liberal new grounds; 


(d) protecting the future security of children 
and spouses as a disrupted family unit; 


(e) retaining safeguards in the existing laws 
against abuse of divorce proceedings." 


Where special circumstances indicate it is advantageous to permit 
Spouses to rebuild their new lives by speedily setting up new family 
units, then it is in the interest of the public of Canada to permit them 
to do so since this is socially beneficial. On the other hand personal 
advantages such as obtaining tax exemptions by remarrying in December 
rather than January are not in the public interest and the discretion 
of the court should be warily exercised in this type of situation, so 


that normal three months period is not evaded. 


Under the Hindu Marriage eon a decree passed would be a final 
decree until it is reversed in appeal. Such a decree is not analagous 
to a decree nisi under the Canadian law. A decree nisi, as stated above 
is only a conditional decree; it does not change the status of the 
spouses until it is made absolute. A decree under the Hindu Marriage Act 


is not a conditional decree; it would be in the nature of a decree 


9 
The Hindu Marriage Act 1955, Section 13(1). 
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absolute determining the status of the parties and would be equivalent 


to a judgment in ea 


It is submitted that the Hindu Marriage Act, 1955, does not have 
any provision for decree nisi and the decree passed under it is a decree 
absolute. This is a matter in which the interest of the community must 
be weighed against the interest of an individual. It is in the interest 
of the community that the process of law should not be abused by the 
taking of false or collusive proceedings. It is thus submitted that the 
first decree in India should also be a decree nisi for three months so 
that those who have objections can intervene and to keep the suit open 
before a decree absolute is passed. Moreover, these three months will 
give the parties another chance of reconciliation if they wish to 


reconcile before the decree is made absolute. 
(ii) The Effect 


After the decree has been made absolute the parties are free to 
marry as if the prior marriage has been dissolved by death. A number 
of ancillary orders may be made on divorce proceedings. It is not 
proposed to give those ancillary orders in detail as it is beyond the 
scope of this thesis. Only a brief outline of such ancillary orders are 


therefore mentioned. 


The Divorce Court may make an order with respect for the custody, 


care and upbringing of the children of the marriage, i.e., which party 


10 
Vempa Sunanda v. Vampa, A.I.R. [1957] A.P. 424. 
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is to have custody of them and on what ota ae Statutory provisions 
relating to maintenance and to the disposition of matrimonial property 

on dissolution of marriage are but different aspects of the court's duty 
to see that as far as possible justice and equity are done financially 

to both the parties and to the children of the ieee eee When a 

decree of dissolution of marriage has been made, a readjustment of the 
property rights of the spouses may be required if consequential injustice 
to one or both of the spouses and the children is not to reetie These 
orders are made for the purpose, so to speak, of tidying up some of the 
wreckage of the marriage which has resulted from the parties' litigation, 
and come under the general title of ‘ancillary relief'. All these are 
important matters, and it is obviously undesirable, in any case, that 
they be left too much to chance, or to agreement between the parties 
which may turn out later to have been nneteea Accordingly, statutory 
powers are vested in the courts and such ancillary orders may be made 


by them. 


(iii) Definition of Statutory Powers 


Although the husband's common law obligation to maintain his wife 


terminates on annulment or dissolution of the marriage, statutory powers 


Ae 
The Divorce Act (Canada), 1968, Section 11(i)(c). 
Ne 
Dempsey v. Dempsey [1967] 11 F.L.J. 61. 
13 
Lansel bh ~v«bansell »[1964) 110 'Csh.. Re, 353 
14 


Inglis "Family Law", (New Zealand) (1968, 2nd ed.) at 165. 
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are vested in the courts to order maintenance and other benefits to be 
provided for a party to a marriage which is annulled or dissolved. The 


powers may be categorized as follows: 


(i) A power, in an action for annulment of 
marriage, to order the husband to secure to 
the wife a gross or annual sum of money for 

; rapes ©) 
any term not exceeding her life” and/or to 
pay to the wife during their joint lives a 
weekly or monthly sum of money for her support 


and maintenance. 


(ii) A power, upon granting a decree nisi of divorce, 
to order either the husband or the wife to 
secure or to pay a lump sum or periodic sums 
for the maintenance of his or her spouse and/or 


the children of the Tee 


(iii) A power, where the husband has obtained a 
divorce on the ground of his wife's adultery, 
to order that damages awarded against the 
co-respondent shall be settled for the benefit 


of the wife and for the children of the 


is 
Domestic Relation Act R.S.A. 1970 Ghap. 113, Section 23(1):. 


16 
Domestic Relatiors Act R.S.A. 1970 Chap. 113, Section 23(2). 
Matrimonial Causes AcE,“R.5.0. “1960,-Chy 232. Secs 2. 
OQvween“s-Bench=Act.R.ofoe Loop eeCh, -255) SeC nro). 


17 
The Divorce Act 1968, Section 11. 
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cereiied. <0 It would appear that no similar 
power extends to those jurisdictions, such as 
Manitoba, New Brunswick, Nova Scotia, Ontario 
and Saskatchewan, wherein the common law 
action for criminal conversion has been 


maintained. 


(iv) A power, where the husband obtains a decree 
of divorce on the ground of his wife's 
adultery, to order that the whole or part 
of any property of the wife, whether in 
possession or reversion, shall be settled 
for the benefit of the husband and/or the 


children of the marriage. 


(v) A power, where a final decree of nullity or 
dissolution of marriage is pronounced, to 
order the variation of any ante-nuptial 
or post-nuptial settlement for the benefit 
of the children of the marriage and/or 


their respective parents. 


; L , : 
Professor Julian Payne : points out that the co-existence of the 


18 
Domestic Relations Act R.S.A. 1970 Chap. 113, Section 14. 
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Julian Payne: Corollary Financial Relief in Nullity and Divorce 


Proceedings - Permanent Orders, Reproduced for the Seminar in 
Developments in Divorce Law. Unpublished - Edmonton, April 14, 


1970, at / and 8. 
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above statutory powers tends to result in anomalies by reason of the 
absence of total reciprocity of obligation between the spouses. It is 
accordingly submitted that amending legislation should be enacted to 
place husband and wife on an equal footing with respect to orders for 
financial relief in nullity proceedings and orders for settlements of 


property in divorce proceedings. 


(iv) Maintenance in Divorce and Nullity Proceedings 


Section 11(1) of the Divorce Act (Canada) 1968 provides as follows: 
"Upon granting a decree nisi of divorce, the 
Court mayf il Pe Chinkse£it sand Fuse *te*do%so, 
having regard to the conduct of the parties 
and the conditions, means and other circumstances 
of each of them, make one or more of the following 
orders, namely: 

(a) An order requiring the husband to secure or 
to pay such lump sum or periodic sums as 
the court thinks reasonable for the 
maintenance of both or either, 

(i) the wife, and 
(ii) the children of the marriage. 

(b) An order requiring the wife to secure or to 
pay such lump sums or periodic sums as the 
court thinks reasonable for the maintenance 
of both or either, 

(i) the husband, and 


(ii) the children of the marriage. 
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It may be pointed out that legislation empowering the courts to 
order permanent maintenance in nullity proceedings has been enacted in 
several provinces, including Alberta, British Columbia, and Opeer ra 
In the absence of any provincial statute expressly authorizing the 
award of maintenance in nullity proceedings, the right to maintenance in 
such proceedings is dependent upon the principles applied by the 


F : 2 
ecclesiastical courts. - 


(v) Order Made Upon Decree Nisi 


The power of the court to make corollary orders pursuant to 
section 11(1) of the Divorce Act (Canada) 1968 is exercisable ‘upon 
granting a decree nisi of divorce’. Such orders cannot be made, 
therefore, if the petition for divorce is dismissed. Rejection of the 
corollary claim in the above circumstances would not appear unreasonable 
if, in consequence of the dismissal of the petition for divorce, the 
parties resume matrimonial cohabitation and re-establish their respective 


maintenance rights and obligations. 


It is rare, however, for these consequences to ensue and a spouse 
may therefore be unjustifiably denied reasonable provision for him or 
her separate maintenance. It is accordingly submitted that the courts 


should be statutorily empowered to order maintenance in favor of either 


20 
Domestic Relations Act R.S.A. 1970, Chap. 113, Sec. 23. 
Queens BenchyAct R.S.S..L905, Chap.o/oesec,.93. 
Matrimonial Causes Act R.S.0., 1960 Ghap. 232 Sec. 17s 2. 


Zab 
Brown ve Brown [1909] 10 W.ueR. 120) (B.C.). 
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party, notwithstanding the dismissal of the petition for divorce, where 


oe 
such an order appears reasonable in the circumstances of the case. 


(vi) Discretion in Granting Relief 


The granting or withholding of an order for secured or unsecured 
maintenance is within the discretion of the trial judge. The courts 
have, in the past, refused to lay down any specific rules governing the 
exercise of the discretion and each case must ultimately be decided on 
its own particular facts. It has been stated, however, that the 
discretion should be exercised not capriciously but cautiously and 
carefully, and, as far as possible, consistently with the interests of 
the parties themselves and the interests of public morality and of 


decent society. 


Section 11(1) of the Divorce Act (Canada) 1968, specifically declares 
that the court shall, in the exercise of its discretion, have regard to 
the conduct of the parties, and the condition, means the other 
circumstances of each of them. The relevant considerations thus defined 
would appear more exhaustive than the considerations designated in 
previous legislation, namely the fortune, if any, of the wife, the 


ability of the husband, and the conduct of the parties. 


(vii) Effect of Order under Deserted Wives' and Children's 
Maintenance Act 


An order obtained under a provincial Deserted Wives' and Children's 


Maintenance Act does not preclude maintenance as corollary relief in 


22 
Julien Payne: Supra note 19 at 16. 
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subsequent divorce proceedings; on the contrary, the order ceases to have 
effect upon the dissolution of the marriage and it is the duty of the 
trial court in the divorce proceedings to consider and adjudicate any 
application for maintenance and to grant such relief as appears 


, ; 23 
reasonable in the circumstances. 
(viii) Conditions and Restrictions on Maintenance Orders 


Section 12 of the Divorce Act (Canada) 1968 provides that where an 
order for corollary relief is made pursuant to sections 10 or 11 of the 
Act, the court may 

(a) direct that any alimony, alimentary pension 
or maintenance be paid either to the husband 
or wife, as the case may be, or to a trustee 
or administrator approved by the court; and 

(b) impose such terms, conditions or restrictions 


as the court thinks fit and just. 
(ix) Duration of Orders 


Section 11(1) of the Divorce Act (Canada) 1968 would appear to 
confer an unfettered discretion upon the court with respect to the 
duration of orders for maintenance, whether secured or unsecured. Pursuant 
to such discretion, the court may presumably direct that an order for 
maintenance shall continue for a definite period or cease on the occurrence 
of a future event, for example, the divorced wife's remarriage or the divorced 


husband's retirement from gainful employment, and such an order may be 


23 
Clydesdale v. Clydesdale [1959] 17 D.L.R. (2nd) 429 (B.C.). 
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qualified by leave to apply for a further order on the expiration of the 
period or the occurrence of the event. It is probable that an order 
made subject to the above limitations could be modified or rescinded 
pursuant to Section 11(2) of the Divorce Act (Canada) 1968 if a material 
change of circumstances warranted variation or rescission of the order 
before the designated period or event, but it would appear desirable 

for the court to eliminate all doubt in this context by expressly 
reserving a power in either party to apply for variation or discharge of 


the order. 
(x) The Usual Amount 


There has been a long-established practice whereby maintenance 

would usually be awarded to a wife in an amount representing one-third 

of the husband's net Deo Meta but the rigid application of the so-called 
one-third rule has been regarded as inappropriate where the husband's 
income is very large and is exceedingly difficult to apply where the 
parties have only limited meaneree Professor Julien Payne accordingly 
ebncidess” that there is no rule whereby the wife is entitled to any 
specific proportion of the husband's income or of their joint income, 
where the wife has independent means, and that the rigid application of a 


fixed arithmetical formula cannot operate consistently with the discretion 


24 

Some hol L933 ec: MW. Bae o. 
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Julien Payne: Supra Note 19 at 25. 
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conferred by Section 11 of the Divorce Act (Canada) 1968. 
(xi) Variation and Recission of Maintenance Order 


The Divorce and Matrimonial Causes Act (England) 1866, Section l, 
authorized the court, where the husband became unable to pay the monthly 
or weekly sum ordered for the maintenance of his wife, to discharge, 
modify, or temporarily suspend the order in whole or in part. The same 
or similar powers were conferred in several Canadian jurisdictions by 
provincial statutes or rules of court. In some provinces such statutes 
or rules of court provide not only for decreasing the amount of maintenance 
ordered where the husband became unable to make the payments, but also 
for increasing it where his means increased or those of his wife 
decreased. No power of variation was conferred, however, with respect to 
orders to secure maintenance made under Section 32 of the Divorce and 
Matrimonial Causes Act (England) 1857, or under provincial statutes or 


rules of court relating thereto. 


The provisions of the Divorce Act (Canada) 1968, which regulate 
the powers of the court to vary or rescind corollary orders for 
maintenance made pursuant to Section 11(1) of the Act, are visions or 
rules of court and would appear to confer a wide discretion on the court. 


Section 11(2) of the Divorce Act (Canada) 1968 ‘provides as follows: 


"11 (2). An order made pursuant to this section 
may be varied from time to time or rescinded 

by the court that made the order if it thinks 
fit and just to do so having regard to the 
conduct of the parties since the making of 

the order or any change in the condition, 

means or other circumstances of either of 

them." 


(xii) Effect of Remarriage 


ght, . 
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There is no express requirement in Section 11(2) of the Divorce 
Act (Canada) 1968 that the court shall vary or rescind a corollary 
maintenance order in the event of the subsequent remarriage of either 
setgn ee and such remarriage must be regarded only as relevant and not 


decisive to a determination of the right to variation or recission of 


Bhim Sere ee 


Gath). Bifect of Death 


The right to enforce an order for maintenance is personal to the 
spouse in whose favor the order has been made and does not pass on death 
to his or her personal representatives. By virtue of the Divorce Act 
(Canada) 1968, Section 11(1), the court may presumably make an order 
for unsecured maintenance for any term not exceeding the life of the 
recipient. If an order is made for such a term, the order will apparently 
be enforceable on a continuing basis against the estate of the deceased 


spouses. 


2:7. 
Compare Matrimonial Causes Act, R.S.O. 1960, Ch. 232, Sec. 2(1) (c) 
which provided that payments made under an order for unsecured 
maintenance by way of monthly or weekly sums ‘shall cease on the 
wife marrying again'. Compare also Domestic Relation Act R.S.A. 
1970, Sec. -26(1) and>Queents) BenchvAct).2.S.S. 1965. Ch. 73), 
Sec. 37(1), whereby the misconduct or the remarriage of the wife 
was expressly declared a ground on which a maintenance order might 
be varied, modified or temporarily suspended. For recommendation 
that the remarriage of the wife should automatically extinguish 
her right to claim or receive maintenance from her former husband, 
see Report of the Royal Commission on Marriage & Divorce (England) 
1951-55; Working Paper No. 9: Matrimonial and Related Proceedings - 
Financial Relief (April 1967), paras. 40 and 69. 
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Julien Payne - Supra Note 19 at 27. 
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(xiv) Settlement of Wife's Property 


Section 45 of the Divorce Act and Matrimonial Causes Act (England) 
1857 authorized the court, where a divorce was granted to a husband on 
the ground of his wife's adultery, to order that the whole or part of 
any property of the wife, whether in possession or reversion, be 
settled for "the benefit of the innocent party and of the children of 
the marriage, or either or any of them". Similar though not identical 
statutory provisions have been enacted in several Canadian provinces 
but in Ontario the corresponding discretionary power to order a 
settlement of the wife's property may only be exercised for "the benefit 
of the children of the marriage or their issue or any or either of 


fen = 


The object of the above statutory provision is to make good the 
pecuniary damage caused by the wife's matrimonial misconduct and the 
court will have regard to the probable pecuniary position which the 
husband, the wife and the children would have enjoyed if the marriage 
had not broken up. The power of the court is not intended to be used 
as a punishment of the wife and/or of the co-respondent through the 


wife. 


30 
Domestic Relations Act R.S.A. 1970 Ch. 113 Section 22 
Divorce and Matrimonial Causes Act R.S.B.C. 1960, Ch. 118, Sec. 34. 
Queen's Bench Act R.S.S. 1965 Ch... /3, Sécs, 35. 
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MatramonialaGauses: Act.oR.S\089 19605. Ch. ,2326.Section 3. 
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(xv) Variation of Marriage Settlement 


Section 5 of the Divorce and Matrimonial Causes Act (England) 1859 
empowered the court, where a final decree of nullity or dissolution of 
marriage was pronounced, to order the variation of ante-nuptial or 
post-nuptial settlement for the benefit of the children of the marriage 
and/or their respective parents. There are similar provisions in the 
statutes of several Canadian prowiacee: but in Ontario the corresponding 
provision empowers the court to vary marriage settlements only where a 
decree of divorce is pronounced and only for the benefit of the children 


of the parece 


Where an order for the variation of a marriage settlement has been 
made, it cannot be subsequently modified although it may be revised in 
the light of circumstances existing at the date of the order, which 


were not brought to the attention of the court. 
Indian Law 


The courts in India have similar power to grant ancillary relief 
as in Canada, but the statutory powers are not exhaustively defined. 


The courts in India may give the following ancillary relief: 


(xvii) Maintenance Pendante lite and Expenses of Proceedings 
Under Hindu Law 


a2 
Domestic Relations Act R.S.A. 1970 Chap. 113, Section 24. 
Supreme Court Act R.S.B.C. 1960 Chap. 874, Section 14. 
Queen's Bench Act R.S.S. 1965 Chap. 73, Sec. 34. 
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Matrimonial Gauses Act R.s.0, 1960 Ch. 232, Sec. 4. 
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Section o40" of the Hindu Marriage Act deals with maintenance 
pending any proceedings under the Act and expenses of such proceedings. 
It enables the court on the application of either spouse to order that 
the expenses of the proceedings be paid to the applicant and likewise 
a monthly sum during the proceeding, having regard to the applicant's 
own income and the income of the respondent. The object is to ensure 
that a party to a proceeding does not suffer during the pendency of 
the proceedings by reason of poverty and such party may be either the 
petitioner the respondent in the petition in which the application is 
made The court is entitled to make an order for the husband as well 
as the wife where it appears to the court that the husband or the wife 
as the case may be, has no independent income sufficient for her or his 
support and/or the necessary expenses of the proceeding. It is 
submitted that this is a step forward from the Special Marriage Act 
1o54 4 by giving an equal status to husband and wife and has allowed even 


the husband to make an application for alimony or expenses of proceedings 


from the wife if his income is not sufficient for his support. 


34 
Section 24. "Where in any proceeding under this Act it appears to the 
court that either the wife or the husband, as the case may be, has 
no independent income sufficient for her or his support and the 
necessary expenses of the proceeding, it may, on the application of 
the wife or the husband, order the respondent to pay to the 
petitioner the expenses of the proceeding, and monthly during the 
proceeding such sum as, having regard to the petitioner's own 
income and the income of the respondent, it may seem to the court 
to be reasonable." 


35 
Gupte: 


36 
The Special Marriage Act 1954, Section 36. 
See also The Indian Divorce Act 1954, Section 36. 
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Hindu Law of Marriage'’ (Bombay - 1961) at 239. 
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The grant of maintenance pendente lite and expenses is discretionary 


with the court. The guiding principle is that if the applicant has no 


independent means he or she is entitled to maintenance and expenses 


unless good cause is shown for depriving him or her of it, and in 


determining what is a 'good cause' the court, as pointed out in Mukan 


Kunwar v. Ajeet Chand. should consider whether: 


(a) the applicant is being supported by the 
adulterer, and 


(b) the respondent has not sufficient means. 


(xvii) Permanent Alimony and Maintenance under Hindu Law 


Section 25 of the Hindu Marriage Act deals with permanent alimony 


, 38 ha ee ee 
and maintenance. The court has jurisdiction to make an order not only 


o7/ 


38 


A.I.R. [1958]Rajth 322. 


The Hindu Marriage Act, Section 25: 


(1) 


(2) 


(3) 


"Any court exercising jurisdiction under this Act may, at the 
time of passing any decree or at any time subsequent thereto, 
on application made to it for the purpose by either the wife 
or the husband, as the case may be, order that the respondent 
shall, while the applicant remains unmarried, pay to the 
applicant for her or his maintenance and support such gross 
sum or such monthly or periodical sum for a term not exceeding 
the life of the applicant as having regard to the respondent's 
own income and other property, if any, the income and other 
property of the applicant and the conduct of the parties, it 
may seem to the court to be just, and any such payment may be 
secured, if necessary, by a charge on the immovable property 
of the respondent. 

If the court is satisfied that there is a change in the 
circumstances of either party at any time after it has made 
an order under subsection (1), it may at the instance of 
either party vary, modify, or rescind any such order in such 
manner as the court may deem just. 

If the court is satisfied that the party in whose favor an 
order has been made under this section has remarried, or, if 
such party is the wife, that she has not remained chaste, or 
if such party is the husband, that he has had sexual intercourse 
with any woman outside wedlock, it shall rescind the order. 


2c 


cipnoltsz9@ib at eeeneqrs bas o3tl e3nsl 
on asd aueotiqas ez it Jans at elqkontaq | 

esansqxs bas socensiniem 03 beLstsne, at ede to od snsem Inshaagebat 

mi bag ,2t Yo xsd 10 mtd goiviagsh x02, awode af seuss boog sesiay 

oedett at duo betintog 22 , yoo 9d3 'eauss boog' e et jadw gatntonresob 

:xoltedw rebtenos biuoda ©, braid, sth .v zewnut 


ads yd betreqqua gated ef Jnsoliqqs sit (s) 
boas ,toTedivubes 


,eneom sheatotitue tom esi Jasbroqes sdx (d) 


wet ubntl xsbaw sassnointsM bas yaomtlA Insnsmied (tivx) 


ynomife Ineaeerieq dttw elseb 395A egetrwaM ubath edz to cS nokias2 


vino ‘on tsbxo af sdem oF not3notbelavt esd 3sxvoo off Se sonsnetntes bas 


ee eee nee ies att ttt A CO LL 
ve 
/SSe dsteaw[Seet] .A.T.A 


BE 
:@ motjos2 ,39A ogsixvisM ubath odT 
ofa te .yem JoA atdt sasha, molstatbaizut gotelorexs t1voo yah" (Lf), 
,o%sted! icaupsedue omti ye tn to se199h yns goteesq to sats 
3itw efi tsd3he yd seeqrug afd rot 3f 03 sham notisokiqqs mo 
Sishaogas? edi 2643 r9bv .9d yaa See2 943 eb ,baedeud sft 10 
ed3 od yaq ,botriammw enieamet josotigqqs od slidw ,tisda 
agotg dove troqque bas somsnssgieam eif10 tad yo? tnsoiiqqs 
tbsenxs gon sties 6 101 mwa Isotbolieq xo yldanom dove Jo mua, 
a‘ tasbaogess ai3 03 breget gaived as tasotiqqs ef3 to sitL siz .. 
sarigo bas swoont odd yynes 11 .ysysqo7q wWito bus amoont awo 
4 ,B9it16q ef3 to Joubnor afd bas tasotiqgs adi to y319q97q 
ad yam josmyeq dove yas bon, deut 9d 03 d1v0s eft 01 meee Ysm \» 
yiisqorq sldavomm! sdz oo sgisdo 8 yd »yxseas2an It «bexyvosa | 
) . -inebnogest a3 to 
odd mi oaneds 5s ak exeda dans belietsea et axrwoo eda 21 (S) 
9bsm esd if 19318 smis yes 38 y2Isq wertie to esonstemuorts . 
30, sonsdent sd3 ta ym ft , (1) sottosedue rebay aebzo ns - 
owe ‘dt xébt0 dove Yae batsest 10 yetthom .yxev qizeq toisie 
taut, meeb yam Jyu09 sf3 a8 yecnsm 
ne ToveR saorw mt y3xeq 9d4.dad3 bekielszae at two> edi 21 (€) 
tk , to ,betsramss ean acolioag et. sbsm goed ead eb1o | | 


10.9 
. 1910 


Ipuxse bed aot of tad? .basdeud of ef y3teq dove 2k 


a@ ; 
ed batosst Lise 3t ,#oolbsw sbtatvo asmow yns djkw 


n a - _ f\ 7. i 7 


benisme: Jon ead ade ted ,sitw add yateq dowel 


——— 


EP Alh 


at the time of passing a decree but at any time subsequent thereto. There 
is no time limit fixed within which such application should be made after 
the passing of the decree. An order may be made on application made to 
the court for the purpose of either spouse. Such an application may be 
made by the petitioner, whether the petitioner be the wife or the husband. 
The amount to be awarded by the court is for maintenance and support, and 
not for any other purpose. The court will therefore take into 
consideration the bare requirement of the applicant to enable him or 

her to maintain himself or herself consistently with his or her position 


and status in eee 


The court may award maintenance either in one lump sum or by monthly 
or other periodical instalments. The court has power to charge the amount 
of maintenance awarded by it on the immovable property of the respondent 
in order to secure it to the applicant. This power extends to any 
immovable property of the respondent whether it is within its 
jurisdiction or ae The court may revise its order from time to time. 
Any substantial change in the income and property of the applicant or 
respondent would proportionately reduce or increase the quantum of 
maintenance previously awarded. The court may even rescind the order if 
either the position of the applicant or that of the respondent does not 
warrant it or the court is satisfied that the party in whose favor the 


order has been made has remarried. Where the order was made in favor of 


ope, 
Gupte, "Hindu Law of Marriage" supra note 35 at 244. 
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Ambalal vy. Sharadadevi [1955] 57 Bom. L.R. 499. 
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the wife, she has not remained chaste; or where the party is the husband, 


he has had sexual intercourse with any woman other than his wife. 


(xviii) Custody of Children under Hindu Law 


Section ue of the Hindu Marriage Act 1955, enables the court 
from time to time to pass such interim orders and make such provisions in 
a decree as it may deem just and proper with respect to the custody, 
maintenance and education of minor children. Theveoure’ isrnot “only 
empowered to make such order but from time to time to revoke, suspend 
or vary any of the orders previously made. It enjoins upon the court to 


take into consideration the wishes of minor children whenever possible. 


(xix) Disposal of Property under Hindu Law 


P 43 ae ‘ 
The court has been given power to make certain provisions in 


41 
The Hindu Marriage Act, Section 25(3). 


42 
The Hindu Marriage Act 1955, Section 26: 
"In any proceeding under this Act, the court may, from time to time, 
pass such interim orders and make such provisions in the decree as it 
may deem just and proper with respect to the custody, maintenance 
and education of minor children, consistently with their wishes, 
wherever possible, and may, after the decree, upon application by 
petition for the purpose, make from time to time all such orders 
and provisions with respect to the custody, maintenance and 
education of such children as might have been made by such decree 
or interim orders in case the proceedings for obtaining such decree 
were still pending and the court may also from time to time revoke, 
suspend or vary any such orders and provisions previously made." 


43 
The indu Marriage =Ace*§L9555 “Section 27. 
"In any proceeding under this Act, the court may make such provisions 
in the decree as it deems just and proper with respect to any 
property presented, at or about the time of marriage, which may 
belong jointly to both the husband and the wife." 
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a decree in regard to the joint property presented at marriage. The power 
has been given only in respect of one species of property belonging 
jointly to both the spouses, namely property presented at or about the 


time of marriage. 
[B] JUDICIAL SEPARATION 


The decree of judicial separation is a creature of statute and was 
first introduced by the Matrimonial Causes Act, 1857, to replace the old 
ecclesiastical decree of divorce 'a mensa et thoro' which that Act 
abnlieneds In England the ecclesiastical courts prior to 1858 granted 
orders of judicial separation (otherwise known as 'divorce mensa et 
thoro') as matrimonial reliefs under certain circumstances. After 1857 
the power to grant these reliefs was transferred to the court for divorce 
and matrimonial causes under the Imperial Matrimonial Causes Act 1857, 
and this power is the part of the inherent jurisdiction of the courts of 
Canada in the provinces of Alberta, British Columbia, Manitoba, and 
Saskatchewan. In India, even before the Hindu Marriage Act came into 
force the decisions have had established that the Hindus could approach 
the court for judicial separation notwithstanding that such proceedings 
were unknown to Hindu law as such. It was held that a suit for judicial 
separation lay in the courts of British India, although there was no such 
thing as judicial separation where parties to a marriage were Hindus; if 
a wife deserted for any cause not affecting her caste or the authority 
of marriage and the desertion was in consequence not irrevocable in its 


nature such desertion resembled what was called judicial separation in 


44 
Bromley: "Family Law" (Butterworth) (1962 - 2nd ed.). 
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46 
other Boers But now the Act specifically lays down the grounds. 


A judicial separation has been described as in effect a divorce in 


the modern sense without the right to marry weara, Lord Buckmaster in 
48 
Hyman v. Hyman ~ stated: 


"Judicial separation which has been the subject 
of much learned and mighty censure, is nothing 
but enforcing through an order of the court an 
arrangement which the parties could - were they 
willing - equally effect for themselves; it 
merely makes in the form and with the force of 
a decree an arrangement for the parties to live 
apa 


(i) Grounds for Judicial Separation in Canada 


Mere lack of marital harmony does not justify a judicial separation. 


The Domestic Relations Petuae provides four grounds on which a petition 
for judicial separation may be based. These are that the defendant has 
since the celebration of the marriage been guilty of any of the four 


matrimonial faults, 


45 

Gupte: "Hindu Law of Marriage" supra note 35 at 172. 
46 

The Hindu Marriage Act 1955, Section 10. 
47 

Poope v. Poope (1940) 3 D.L.R. 454. 
48 

GS 28) As. OOL. 
49 

Tins vy. Limms (1910) 23° W.L.R. 636. 
50 


SAGEkorl 7. 
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(a) adultery; 

(b) cruelty; 

(c) desertion either for two years or more without 
reasonable cause, or through non-compliance 
with a decree of restitution of conjugal rights; 

(d) sodomy, bestiality or an attempt to commit 


these unnatural offences. 


These are on the whole similar to the grounds in England after 1858 
which were in effect in Alberta before the Domestic Relations Act was 


passed. 


The grounds under the Imperial Matrimonial Causes Act 1857 are 

; P ’ oy ae woe a3 
applicable in Manitoba and British Columbia. By the Act of 1860 
the New Brunswick courts have the jurisdiction of the ecclesiastical 
courts in England immediately before the Imperial Matrimonial Causes 
Act 1857 came into force. The ecclesiastical courts granted a divorce 


"a mensa et thoro’ on the grounds of pounce aeneiien and unnatural 


sttentee. ee In Nova Scotia the court in Pennie v. Pennie” Stawedmenat 


ieyll 

(Man.) Av. A 15 Man. R. at 494. 
5 

(sg) Watts vs Watts 119038). AeCe woo. 
Sys: 

1860, 23 Vict. Ch» 37. 
54 

Babineau v. Babineau (1924) 4 D.L.R. 951. 
OS) 

Ritchie v, Ritchie (1953) 2 D.L.R. 730. 
56 

Babineau v. Babineau supra note 54. 
57 


(1966) RSZOM Ira. 163. 
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the grounds are co-extensive with those under the Imperial Matrimonial 
Causes Act 1857. In MacKinnon v. Macketinone: the court stated that the 
Supreme Court of Prince Edward Island possesses jurisdiction to decree 


judicial separation by virtue of the Act of 19590" which conferred on 


this court the powers of the court of divorce under the Act of (e350 
Because of the change in terminology under the Act of 1835, the 
technically correct way of expressing the jurisdiction of the court in 
Prince Edward Island is to state it has jurisdiction to grant a decree 
concerning divorce and separation from bed and board which would have 
in some respects only the same force and consequence as a judicial 


separation granted under the Imperial Matrimonial Causes Act 1857, 


namely, 


(a) releases from the obligation to share the 
matrimonial home; and 
(b) the right to alimony, pendente lite and 


permanent. 


The Queen's Bench Ree provides four grounds in Saskatchewan on 


which the relief of judicial separation may be obtained: 


58 
(1964) 44 D.L.R. 2nd 433. 
59 
1349), Geo. VI «Ch. 10, P.kaD. 
60 
Vesna stolindach: 10. 
61 


See- the-Queen's-Bench--Act~ Rs 5+S~—-1965.Ch.~73,-Section 25-28. 
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(a) adultery; 

(b) cruelty; 

(c) Sodomy, bestiality or an attempt to commit 
these offences; 

(d) desertion without reasonable cause for two 
years, or desertion through non-compliance 


with a decree of restitution. 


(ii) Grounds for Judicial Separation in India 


Under the Special Marriage Act, 1954, the grounds of judicial 
separation and divorce are identical. But under the Hindu Marriage Act 
1955 they are separate for the following reasons: 


Sense end In considering this and the following clauses, 
the Joint Committee have taken into account the 
language employed and the scheme adopted by the 
Parliament. In view, however, of the fact that 

Hindu Law has so far recognized polygamy, the Joint 
Committee feels that the approach to the problems 

of judicial separation and divorce need not 
necessarily be the same in both the cases and that 

it is neither necessary nor desirable in the present 
case that grounds for judicial separation and grounds 
for divorce should be identical as in the Special 
Marriage Act, 1954. Moreover, having regard to the 
high ideals which the Hindu Community has always 
lived up to, divorce should not be made easy and 

the law should be so framed as to provide the 
maximum opportunities for mutual adjustment. The 62 
scheme of this Bill is therefore slightly different. 


Either party to a marriage, whether solemnized before or after the 
Act, may seek judicial separation by petition on any one or more of the 


following grounds: 


62 
See Report of the Joint Committee, dated 25th Nov. 1954, P. iv Gaz. of 
India. Extra, Part Il<dated 4.12,1954 
D.H. Chaudhari, "The Hindu Marriage Act" (1955) at 146. 
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(1) Desertion by the respondent for a continuous 
period of two years immediately preceding 
the presentation of the petition; 

(2) Cruelty on the part of the respondent. 

(3) The other party has been suffering from a 
virulent form of leprosy for not less than 
one year immediately preceding the presentation 
of the petition; 

(4) The other party has been suffering for three 
years from venereal disease in a communicable 
form, not contracted from the petitioner. 

(5) The other party has been continuously of 
unsound mind for two years; 

(6) The other party has after the solemnization of 
marriage had sexual intercourse with any person 


other than his or her spouse. (Section 10). 


The wife is entitled to claim judicial separation under the Hindu 
Marriage Act, 1955, or maintenance under the Hindu Adoption and 
Maintenance Act, 1954, on the same grounds. The two reliefs are separate 
and provided by different Acts. It seems, therefore, that if a wife 
obtains a decree for maintenance, she does not forfeit her right to claim 
judicial separation on the same ground. Where, however, the period of 
desertion is less than two years or duration of leprosy is less than one 
year, the wife can only claim maintenance under the Hindu Adoption and 


Maintenance Act. 1954,°° 


63 
Section 18(2).See also S.P. Khetarpal "Codification of Hindu Law" in 


"Family Law and Customary Law in Asia'’ (Hague) (1968) at 225. 
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(ti):* The Decree and tts Effects 


A plaintiff in an action for divorce may make an application that 
the claim be changed to one of judicial separation provided that the 
latter remedy is sought before the decree absolute and there is no 
} F ; F 64 y A 2 
intention or improper and collateral motive. The decree of judicial 
separation unlike the decree of divorce takes effect immediately it is 


pronounced and is a decree absolute. © 


The decree of judicial separation does not effect any change in the 
matrimonial status of the parties, but their rights are altered. The 
principle change in the parties' rights is that neither is entitled to 
insist on cohabitation with the other and this was a principal effect of 
the earlier divorce 'a mensa et thoro'. So long as the order is in force 
neither spouse can be in desertion and a husband who has intercourse with 

; ; : ; ; 66 REL te y 
his wife against her will may be guilty of rape. The modern judicial 


separation order, however, has results which are much more extensive. 


In Alberta, if a decree has been pronounced the property of the 
wife in the event of her dying intestate during the continuance of her 
separation devolves as if her husband was deadee Neither of them is at 
liberty to remarry but for all other purposes the wife is reckoned sui 


juris and as an independent person. The wife during the continuance of 


64 
David v. David (1953) 4 D.L.R. 470 (B.C.); '"'The aggrieved party is the 
one to choose the relief to be granted. A guilty party cannot move 


for a decree of divorce and....has no say in the choice of the decree." 
(per Davey, J.). 

65 
Gustafson v. Gustafson (1935) 2 W.W.R. 286 at 384 (Sask.). 

66 


R. v. Clarke (1949) 2 All E.R. 448. 


7 
The Domestic Relation Act. K.S.A. 1970, Chap. 113, Sec. 12. 
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the separation is considered as a femme sole for the purpose of the 
contract and wrongs and injuries and suing and being sued in a civil 
: 68 , reese 
proceeding. But under the Hindu Marriage Act a decree of judicial 
separation does not dissolve the marriage tie but for all other 
purposes the spouses remain husband and wife such as the right to 
succeed to each other's property, the duty to remain faithful to each 
other, and the common law disability arising from coverture continue 


; : : , 69 
in force, e.g., neither husband nor wife can sue each other in tort. 


It is submitted that the Indian legislature should incorporate the 
concept, as in Alberta, of femme sole and the wife should be able to 


acquire a separate status than that of the husband. 


Both in India and Canada, in the case of judicial separation where 
alimony has been ordered, the husband is liable for the necessaries 


supplied for the use of the werepue 


The question whether judicial separation would enable a married 
woman to follow a domicile of her own was left undecided by the House of 
Lords in the case of Advocate v. Jafferey. A The Privy Council, 


however, in the case of Attorney-General of Alberta v. Ga? held that a 


68 
The Domestic Relations Act R.S.A. 1970, Chap. 113, Sec. 11(b). 


69 
The Hindu Marriage Act 1955, Section 10. 


70 
Domestic Relations Act R.S.A. 1970, Chap. 113, Section 13(2) 
The Hindu Marriage Act 1955, Section 25. 
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(1926) A.C. 444. 
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decree of judicial separation did not enable a wife to acquire a domicile 
different from that of her husband's domicile and that consequently she 
was not entitled to sue for a decree in a court other than that of the 
husband's domicile. But in Alberta, the wife is regarded as an 
independent person after judicial separation for all purposes and thus 


can acquire a new domicile from that of her husband. 


In addition the court has power to make ancillary orders as in 
divorce which have already been discussed. However the outline of such 
orders are produced: 


(i) Interim order for the payment of alimony to 


the wife pendente ipbeale: 2 


74 


(ii) Permanent alimony for the wife. 
(iii) If the petitioner is a husband, damages for 


the husband against the adulterer for adultery 


with his wifes” 


(iv) Custody, maintenance and education of the 


aueubera ree 


(v) Settlement of wife's aimee 


(iS) 
The, Domestics Relations Act RsS.A.., 970, uChap. 213), Sec. 17 U1) 
The Hindu Marriage Act 1955, Section 24. 


74 
The Domestic Relations Act R.S.A. 1970, Chap. 113, Sec. 18(1). 


The Hindu Marriage Act 1955, Section 25. 


Jes 
The Domestic Relations Act RS As 1970, Chap. E13, See. 14. 


76 
the Domestic Relations Act R:SvA. 19/70, Chap, 213, Sec. 44. 
The Hindu Marriage Act 1955, Section 26. 


ia 
The Domestic Relations Act R.S.A. 1970, Chap. 113, Sec. 22. 


The Hindu Marriage Act 1955, Section 27. 
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(vi) An injunction may be granted to prevent 
any apprehended disposition by the 


defendant of his real or personal property. 


(iv) Discharge of Decree 


In India, the resumption of cohabitation will not automatically 
put an end to a decree for judicial separation. Despite such resumption 
the decree will continue to subsist until it is rescinded by the court. 
Resumption of cohabitation will normally be a ground of such rescission 
but an application to the court for discharge is necessary. There is 
no such provision in Alberta; it seems an application has to be made by 
either party to discharge the decree if the parties resume cohabitation. 
There are similar provisions in England and the petitions under it are 
hardly brought to court. It is doubtful whether such a decree is 
automatically qiecheeceda Under the Indian Divorce Act, 1869, it has 
been held that the resumption of cohabitation annuls the decree of 
judicial separation. Under the Hindu Marriage Act the petitioner can 
apply and obtain a decree of divorce if the respondent has not resumed 
cohabitation for a space of two years or upwards after the passing of 
the decree of judicial en eae It seems in Canada a person shall 
not be prevented from presenting a petition for divorce, or the court 


from pronouncing a decree of divorce by reason only that the petitioner 


78 

The Domestic Relations Act R.S.A. 1970, Chap. 113; Sec. 20. 
79 

Bromley, 'Family Law'' supra note at 193. 
80 


Hindu Marriage Act 1955, Section 13(1) (iii). 
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has been granted a judicial separation upon the same facts as though 
proved in support of the petition for divorce. It also seems that in 
Canada the petitioner can bring an action for divorce for marriage 
breakdown under Section 4(1) Ce) (482 after a period of three years or 
upwards since the passing of a decree of judicial separation if the 


respondent has not resumed cohabitation. 
(v) Bars and Defences 


In Canada and India the court will not grant a decree of judicial 
separation if the plaintiff has 

(a) in any case where judicial separation is 
sought on the ground of adultery, been 
accessory to or connived at the adultery 
of the other party, or 

(b) condoned the matrimonial offence complained 
of. OF 

(c) Presented or prosecuted the claim in collusion 
with the respondent, or 

(d) during the existence of the marriage committed 


adultery that has not been condoned. 


pm , area: ; 
The Morton Commission considered that judicial separation should 
be retained in England as an alternative remedy to divorce and was of 


the opinion that the petitioner should have the discretionary power to 


81 
See under Marriage Breakdown, Chapter VI 


82 
Cmd:s 9678 (1956), Paras. 303, 313. 
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elect either remedy. It is submitted that it should be retained in 

India also and the Act should leave the choice between divorce and 
judicial separation to the individual who desires relief to decide which 
form of remedy he should seek. The Gorell donmtiicte dont 4 recommended 

the court should have the discretionary power, on the application of the 
respondent to make a decree of divorce instead of judicial separation. 
But it is submitted that it would place an extremely difficult, if not 
impossible task upon the court, since where an applicant has deliberately 
chosen the remedy of judicial separation, it is difficult to see on what 
basis the court would be justified in substituting a decree of divorce. 
Thus it is essential that the applicant be afforded an unfettered freedom 


of choice of his remedy. 
[C] RESTITUTION OF CONJUGAL RIGHTS 


Although the right to consortium has been likened to the rights 
attached to ownership, in one important respect this analogy breaks down, 
for as between the spouses the duty to cohabit is legally completely 
unenforceable. The doctrine of unity of personality prevented either 
spouse from suing the other at common law, and consequently the only 
remedy which a deserted spouse had before 1858 was to petition in the 
ecclesiastical courts for a decree of restitution of conjugal rights. 

The decree called upon a spouse in desertion to resume cohabitation with 
the petitioner, and if it was disobeyed the respondent would be 


excommunicated. The power to excommunicate on this ground was abolished 


83 
Cmd. 96476 (1912), Paras. 374, 375. 
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by statute in 1813 and was replaced by a power to commit for eanenpes : 
but this was in turn abolished by the Matrimonial Causes Act 1884, 

since when there has been no direct sanction for failure to comply with 
the decree at ae The Act of 1884 compensated for this by enacting 
that disobedience to a decree of restitution should be deemed to be 
desertion on the part of the respondent and that the petitioner might 
immediately petition for judicial separation, whilst under the modern 
statutes failure to comply with the decree is no longer deemed to be 


desertion, they have preserved the petitioner's right to petition for 


judicial separation. 


The principle on which decrees for restitution of conjugal rights 
are based is that it is the duty of marriage people to live together 
unless there is a reason which the law recognizes as sufficient 
, Pie: ‘ 86 87 ‘ 
justification for the refusal to do so. The Act of 1857 required 
the court in suits for restitution to proceed and act and give relief 
on principles and rules which in its opinion are as nearly as may be 


conformable to those on which the ecclesiastical courts had acted and 


84 
Ecclesiastical Courts Act, 1813; see also Bromley: 
(Butterworths) (2nd ed. 1962) at 156-157. 


85 
See now the Matrimonial Causes Act, 1965, s. 13(2). 


86 
Weldon v. Weldon [1883] 9 P.D. 52; it really means a suit to oblige 
one of the spouses to afford those matrimonial amenities which the 
marriage tie renders obligatory: Henn Collins, J. in Fassbender v. 
Fassbender [1938] 3 All. E.R. 389. 


87 
Imperial Matrimonial Causes Act 1837, Section 22. 
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given petiereck but in the leading Alberta easate decided prior to 

the present provincial statute, Beck, J.A. expressed the opinion that 
the Alberta court was not thus restricted in the exercise of its 
jurisdiction but could, unrestrictedly, give or refuse relief upon wide 
principles of justice and equity, having regard to the matrimonial state 
and its obligations and the relationship and conduct of both parties. 
Since under the Alberta statute the matter is now in the discretion of 
the court, this view will undoubtedly be applied in this Agecineer ” and 
also in Saskatchewan where similar legislation has been preted = Ho) Si ee Bs 
does not yet appear that the courts in those other western provinces 
where the Act of 1857 is still in force, are prepared to go quite so far 
in declaring their independence of the directions laid down in Section 22. 


Hudson, J. in Watson v. Watson neds 


“in a, suit for restitution of conjugal rights 
it is incumbent upon a petitioner to prove 
that the respondent has refused, and still 
refuses, to render conjugal rights, and in 
order to satisfy the burden of proof the 
petitioner had to prove a demand and refusal; 
and it is implicit that the petitioner must 
be willing and able to take the other spouse 
back. But, it is not necessary, as it is in 
this case, to prove desertion affirmatively. 
The parting preceding a suit for restitution 


88 
Harthan v. Harthan [1948] 2 All E.R. 639 (C.A.). 
89 
(Alta.) O'Leary v. O'Leary [1923] 19 Alta. L.R. 224, 
90 
Hauk v. Hauk [1951] 2 W.W.R. 331; Bell v. Bell [1939] 1 W.W.R. 106. 
91 
(Sask.) The Queen's Bench Act, 1960, Ch. 35. 
92 


Payne: ''Power on Divorce" (Burroughs) (2nd. ed. 1964) at 240-41. 
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of conjugal rights may have originated in 
desertion by the petitioner." Hodgson, J. 
in Watson v. Watson.93 


(i) The Decree in Canada 


The action for restitution of conjugal rights does not lie while 


cohabitation Le ey Either spouse may bring the action although as 
a rule it is brought by the waren 2 


The form of the judgment for plaintiff in an action for restitution 


of conjugal rights is that the husband take the petitioner home and 


receive her as his wife and render her conjugal Sysiene If the 


judgment was disobeyed the ecclesiastical courts would send the respondent 
tos jain ot; doy asin but in Alberta, provincial legislation provides 
that no judgment for restitution of conjugal rights shall be enforced by 
attacenente The defendant, on failure to comply with the decree of 
restitution of conjugal rights, shall be deemed to have been guilty of 
desertion without reasonable cause and an action for judicial separation 


may be forthwith brought and a judgment therefore pronounced although two 


93 
[Mose LEei 259. 


94 
Ormedyv.wOrmes 1824] 1628 Rt. 335. 


95 
O'Leary v. O'Leary [1923] 1 W.W.R. 501. 


96 
Brodie... eBrodie [19E/ Jee 7k. 


Sy 
Weldon v. Weldon, supra note 96; an instance in which the wife was 
imprisoned for disobedience to the order. 


98 
(Alta. .wThesDomesticyhelationsvActs ReSwAveto/0 gach. Uhl 3uSec iad) 


Of . | in vo by Se 


} 
1) 


eT eee mck fay wire, 
ae stable " ‘onotghoeg 9 ; v— re, 


a) 


1 


¢ Acne 4  t— | 


7 | gbsng gb sexoed edt (ty 


" Vere ae |e Tal ; Ra) wel 
alinw otf tow esob etdgiz Isgutfoo to solsuzigesxy 102 soljop ont 


es dguvondiis doljos sit gatxd yam sevoqa od 3iH We pau sn6> notisiidsdo> 


oe atiw eft yd indguord et 3i olux s 


nottysisess xo? notions me al itktintel¢ 1x02 tnemgbut od3 to orxot ofT 
bas amo sacitkisg ez cast baedeul os ted2 ek etdgiz Lsgutaoo io 
efit it Of asters [ngutnon ted tebaex bas stiw eld es red syisos1 
Jneabroqesy 942 base bluow etxu02 Isokjesiesloss sd3 beysdoetbh esw Itaomgbut 
asbivorq aottelaigal Lstonivotq ,sissdiA at 10d Ve qma3n02 sot Ifst of 
yd bsor1ctns sd {fede etdgix Iagutmeo Io aoljusitesr roi sasmgbut on nds 
40 sexosh ofa dtkw yiqmoo of stmulisi mo ,3asba9teb adT ee aren 
to yiiitug aesd eved o3 bemasb sd Liede ,asdgta Iegutnoo to sotjvitiesr 
moftsvaqse Istotbut aot solics aa bas saueap sidsmoase1. Jyorisiw nottiseeb 


ow? dauodtis besquonorq s10tsaei3 Snome best s bas tdguoxd ditwdt10t sd ysr 


| e673 
828 .1 [8€0L) 


ae 
-0E€ 4.0 SOL. [AS6L) omx0 .v sox0 
ee 
10@ AWW Lf [ESOL] zrsel'O .v yrsetlO 


ae 
. | ofWS.2 [Viel] stbord .v sthoxa 
ve 
aew eitwieds dotdw ak sonstecl os 70 s3on sigue “Vv 
.tebro sit 03 sonetbedoetb 10% bemoelrqmt — 
so, j 5 oat Be 
L) .98@ £1 .do ,OV@L .A.2.9 359A anokialef ofzeamod on (.521A) 


oval peopel? Pyare ae See | semen 


. = 


D3). 


years may have elapsed since said Gaines 


In India, there are certain judgments of the courts where judges 
have exhibited that old notions about the female dependency have changed 
and wide discretion of the courts in the decrees of restitution of 
conjugal rights is of great use in the Hindu society, especially when 


the marriage bond is on the verge of breaking up due to misunderstandings 


of the spouses or the intrigues of the Peisveone Even before the Hindu 


Marriage Act, it was insisted by the courts that marital intercourse not 
only should continue but in exceptional cases it will exercise a sound 
judicial discretion by imposing conditions upon a decree to secure the 


welfare of the ongliaeue Before this act, unlike England, the action 


for restitution of conjugal rights was, according to Privy aeons tenes 


in the nature of a suit for specific performance. But the Act gave a 


statutory recognition to this Pench meee 


99 
(Altes) The-Domestic RelationswActy, R.Suk 1970,-ch..113,, .Sec. 4 
See also (Sask) The Queen's Bench Act, 1960, Ch. 35, Sec. 24 & 25 
which has similar provisions like Alberta. 


100 


B.S. Sinha: "The Hindu Marriage Act 1955: An Experiment in Social 
hestslarion. 01/908) S.C.De Vol. 6, 2jeat 30. 


101 
Bindal*y. Kaunsilia [1883] A.1DsR. c(All) 126: , 'The.court,observed that 
the texts of Hindu law relating to conjugal cohabitation and imposing 
restriction upon the liberty of wife, and placing her under the control 
of her husband, are merely moral precepts but rules of law." 


De ce Buzloor v. Shumsoonia (1909) 11 M.1.A. 551. 


ee 9 of the Hindu Marriage Act runs as follows: 
(1) Where either the husband or the wife has without reasonable excuse, 
withdrawn from the society of the other, the aggrieved party may apply to 
the District Court for restitution of conjugal rights and the court on 
being satisfied of the truth of the statements made in such petition and 
that there is no legal ground why the application should not be granted 
may decree restitution of conjugal rights accordingly. 
(2) Nothing shall be pleaded in answer to a petition of restitution of 
conjugal rights which shall not be a ground for judicial separation or 
for nullity of marriage or for divorce. 
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(ii) The Decree in India 


The foundation of the right to bring a suit for restitution of 
conjugal rights in India is the fundamental rule of matrimonial law (as 
in England and Canada) that one spouse is entitled to the society, comfort 
and consortium of the other spouse and where either spouse was 
abandoned or withdrawn from the society of the other without reasonable 

: ; 10 
excuse or just cause the court shall grant a decree for restitution. 
The courts while dealing with this remedy have taken care to see that a 
‘ 1O5 
reasonable cause to leave the other party actually existed. The exact 
test of reasonable cause is, however, difficult to law down and it varies 


‘ ; F - 10 
with the changed social circumstances of the society. 2 


If the husband or wife satisfies the court that the other spouse has 
left him or her without just cause and has refused to render conjugal 
rights, the court will pronounce a decree for restitution of conjugal 
rights. The decree orders the spouse to return home to the petitioner 
within a specified time. It is submitted that non-compliance with the 
decree is still a.ground for divorce in India. There is no longer any 
justification for keeping the remedy of restitution of conjugal rights 
because there are no steps which the court can take to enforce its order 
that conjugal rights be rendered and the order is in fact rarely obeyed. 
The remedy does not serve any useful purpose and thus it is submitted 


1 
that the decree of restitution of conjugal rights should be abolished. oe 


104 
Mulla: “Principles of Hindu Law" (Bombay 13 ed. 1966) at 642. 


105 
Gurdev. Kaur v. Sarwan Singh, A.1.R2 11959) Pun). 162. 


106 
Gurucharan Singh v. Waryam Kaur, A.I.R. [1960] Pun. 422. 


107 
See Matrimonial Proceedings and Property Act 1970 Section 20 by which 


the decree of restitution of conjugal rights has been abolished in 
England. 
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CHAPTER IX 


Quebec Family Law 


In this thesis no comparison has been made with the law of the 
Province of Quebec since the law there is in the civil tradition, as 
contrasted to the law governing the common law provinces. The bulk 
of the family law in Quebec is to be found in the civil code and the 
procedure is also codified in the code of civil procedure. In Quebec 
the petitioner should always look to the relevant articles of the code 
before examining what the courts have decided in the past and in many 
instances the code articles will provide a complete answer. It is for 
these reasons that no comparison has been made. However, an outline of 
the law of Quebec is given for the sake of completing the research for 
all the provinces of the Canadian law and to find out if anything more 


could be learned for suggesting reforms for the Hindu law. 


[A] MARRIAGE LAWS: 


(i) Capacity 

A man cannot contract marriage before the age of 14 years, nor a 
woman before the age of 12 Pearce However, this incapacity is not 
absolute and is covered when six months have elapsed since the party 
concerned attained the proper age without proceedings in nullity of 
marriage having been instituted, or if the wife has conceived before that 


six months! period has expired. 


iL 


Aro. JiSec.G,. See also, J. Castel, “the Civil. law System of the Province 
of Quebec" (Butterworth) (1962) at 80. 
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Minors must obtain the consent of their father or of their mother 
before contracting Ves In the absence of a parent a tutor must 
be named to the child for this shgersray? This ground of nullity may 
only be invoked within six months of the date when a person whose 
consent was required became aware of the Separate tpg Marriage is 
prohibited between ascendants and descendants and between persons who 
are connected by Sars seaskoe and this nullity is absolute. A valid 
marriage may be contracted between persons who are related by marriage 
if the marriage which produced the relationship has been dissolved by 
death of one of the consorts, but not if the dissolution of the marriage 
was by Ea oeeer thus, a man could not divorce his wife in order to 


marry his sister-in-law. 


’ A. person who is already married cannot marry a second time before 


the dissolution of the first marriage. 


Finally, a person who is unable to exercise his will freely, by 
reason of insanity, or other cause, cannot marry since there is no 


marriage when there is no consent. 
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(iii) Formalities Concerning Solemnization 


Marriage must be solemnized openly and pede lsigab ete and in order 
to establish that the required publicity has been given it is required 
that banns be published prior to the marriage; that the marriage be 
celebrated by a competent officer recognized by law, and that witnesses 
be present. Publication of banns is made in accordance with the rules 
of the particular religious community concerned and an exemption from 
this requirement is possible if these religious authorities so permit. 
The persons competent to celebrate marriage are all priests, rectors 
and ministers authorized by law to keep registers of acts of civil 
status, i.e., any recognized person in charge of a church, congregation 
or religious emit At least two persons must be present at the 


ceremony and must sign the act of marriage. 


Since 1968 civil marriage has also been possible in Quebec. Civil 


marriages are performed by the Prothonotary of the Superior Court for 


14 


the judicial district in which the marriage is to be solemnized. 


Instead of the publication of banns notices are posed up and the marriage 


15 


ceremony takes place in the Court House. 
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(iii) Oppositions to Marriage 


A little-used procedure is provided by which opposition to a 
proposed marriage can be made by a person having an interest in doing 
16 : : ; ae, ; 

so. The procedure is strict and summary and if the opposition is 
dismissed the opponent, other than the father or mother, may be 
ab 
condemned to pay costs and damages. : The persons who may make an 
opposition to marriage are as follows: a person already married to one 
18 

of the future consorts; the father or in default of the father the 

‘ 2 ; 19 ; 
mother in the case of the proposed marriage of a minor; the tutor in 
the case of the proposed marriage of a minor where there is no mother 

20 

or father; grandparents, uncles, aunts or first cousins where there 
: A Zul ; 
is neither mother, father nor tutor; any person related or allied to 


F I) 
a proposed consort who is insane although not interdicted for insanity. 


[Ba NULLOLY 


(i) Causes of Nullity 


The causes of nullity of marriage are (i) lack of consent, which may 
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be invoked only by the parties themselves and only if raised, if the 
parties continue to cohabit, within six months after the cause of the 
lack of consent ceased to eee (ii) consorts of insufficient age; 
(iii) lack of parental consent to the marriage of ate bekioe (iv) marriage 
between persons related or eine ae (v) lack of essential pubt temtane | 


; : : , 28 n } : 
(vi) solemnization by an incompetent officer; (vii) existence of a prior 


, 29 
marriage. 


(ii) Actions to Annul Marriage 


The action in nullity of marriage is instituted before the 


Superior Court. 


A marriage although declared null produces civil effects in favor 
of either or both of the husband and wife and with regard to the children, 
30 


if contracted in good faith. If only one party was in good faith the 


marriage produces civil effects in favor of that party alone, and in 
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favor of the children issue of the hive bcs The request that the 
marriage produce civil effects must be made in the conclusions to the 
action to annul the marriage since the failure of the court to pronounce 
civil effects constitutes an implicit and final refusal that they Sees 
The judgment can both pronounce the civil effects and fix their nature 
and extent, e.g., the judgment may fix the amount of alimentary pension 
payable by one spouse to the other. Marriages producing civil effects 


are referred to as rien 
[C] DIVORCE 


Unlike other provisions of the Dominion, including Ontario, Quebec 
has always steadfastly refused to sanction any legislation leading to 
divorce. However, litigation directed to a permanent separation from 


bed and board has been long recognized in this province. 


Until the enactment of the Divorce Act of Canada in 1968, divorce 
was not recognized by the civil law of Quebec which, until recently, 
declared that marriage was indissoluble except by the death of one of the 
consorts. Divorce was nevertheless available to Quebec domiciliaries by 
way of Resolution of the Senate of Canada passed in accordance with the 


Dissolution and Annulment of Marriages hooey The supremacy of the 


31 
Art. 164.°C.G. 

2 
Goodfellow v. Smith (1968) C.S. 427. 

33 
For a more detailed description of the putative effects of a null or 
annulable marriage, see Trudel '"'Traite de Droit Civil du Quebec" 1942 
ed, Vol. Ly ps. 402 GEL, 
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federal power in matters of divorce was Peto edoed ce Following 

the enactment of the Divorce Act the provincial legislature enacted 

Bale Bice which not only amended the Civil Code to expressly state that 
marriage can be dissolved by a divorce legally pened” but also 
amended other sections of the Code so as to bring them into conformity 
with the provisions of the Divorce Act insofar as they relate to matters 
of alimentary pension, custody of children, etc. The judge will decide 
in the same way as the case would be judged by courts in the other 
provinces of Canada. Judicial decisions from other Canadian courts 

are cited with effect in Quebec court in divorce matters, except of 
course with respect to matters of procedure which are dealt with by the 
provisions of the Quebec Code of Civil Procedure and the Special Rules of 


Practice enacted for divorce matters in accordance with Section 19 of 


the Divorce Act. 


[D] OTHER MATRIMONIAL CAUSES 


(i) Judicial Separation 


Separation from bed and board is a remedy which is still extensively 
used to resolve the problem arising from unhappy marriages, although the 
coming into effect of the Divorce Act has reduced somewhat the occasions 


when recourse to this remedy is requested. Either party may demand a 
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Cauviny Rancourt (1953) R.L. py 517. 
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1969 Statutes of Quebec 18 Eliz. II Chap. 74. 
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legal separation on the ground of the other's ativery but the most 
commonly invoked ground is that of outrage, ill usage and grievous 
ersyeieme and there is a tendency on the part of the courts to give these 
terms a broad and liberal interpretation. The refusal of a husband to 
receive his wife and to furnish her with the necessities of life 
according to his rank, means and condition may also give rise to a 


4 
separation. 


Although separation from bed and board does not dissolve the 
marriage gee it relieves the parties from the obligation of living 
with each other, dissolves the matrimonial regime, and the judgment 
ordinarily decides the custody of any children, visiting rights, and the 
alimentary obligations of the hae en sae The judgment as to custody and 
alimentary matters is variable or may be rescinded depending upon the 
conduct of the parties or any change in the condition, means or other 


44 


circumstances of them. 
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Even after a final judgement in separation from bed and board, 
its effects are completely extinguished by a reconciliation of the 
parties, except that a community of property is not automatically 


re-established by such a Shey umes, OP 


While the action in separation is pending before the courts, the 
court may on motion provisionally decide upon the custody, maintenance 
and education of the children, relieve the wife of her obligation to 
live with her husband and order one consort to pay an alimentary pension 
to the other consort for his or her maintenance and the maintenance of 
the children during the suit, having regard to the means and needs of 
each of the parce men In many cases it is upon the motion for 
provisional measures that the most vigorous contestations take place, 
since the delay between that hearing and final adjudication of the 


action on its merits usually exceeds one year. 


(ii) Maintenance and Alimony 


Although alimentary support is most commonly claimed in conjunction 
with the other matrimonial proceedings such as an action for separation 
from. bed and board or a divorce, an independent claim for alimony and 
maintenance may also be made, either between husband and wife or 
between the other persons having alimentary rights and obligations. The 


persons between whom these rights and obligations exist are: 
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(1) Husband and oe 


(2) Parent and anidaes 

(3) Other ascendants and descendants such as 
grandparents and eeanicniicrant 

(4) Sons-in-law and daughters-in-law towards 
their fathers- and mothers-in-law, but for 
so long only as the marriage producing the 
relationship continues: however, even if 
the marriage has been dissolved by death 
or divorce the obligation continues if 


there were and are children issue of the 


marriage. 


All of the above obligations are reciprocal, e.g., the grandparent in 
need may ask for alimentary support from his grandchild, but the 
grandchild is also entitled to demand support from his grandparent if it 
is the grandchild which is in need. These obligations are also 
hierarchical, so that a claim for alimentary support must first be 
exercised against the closer relative, if there is one. These provisions 
are not restricted in any respect as to the age of the person claiming 


alimentary support but maintenance is only granted in proportion to the 
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wants of the party claiming it and the means of the party by whom it is 
Hee When the ability to pay an alimentary allowance is changed, either 
favorably or unfavorably, or if the needs of the party receiving an 
alimentary allowance are altered by some change in his circumstances, an 
increase or a reduction of the amount of the allowance may be demanded 

by means of petition to the gun The courts tend to restrict the 
alimentary recourse to cases where real need has been demonstrated; thus, 
a father will not be ordered to pay an alimentary pension to his son who 
is lazy and makes no effort to obtain work or to support himself by his 


own eetertes 


All suits relating to the alimentary obligation between consorts or 
between relatives or in-laws are brought by way of motion and are heard 


and decided by man asenacee 


(iii) Ancillary Relief 


In actions for separation from bed and board and divorce matters, 
the court has jurisdiction to grant ancillary relief, both provisionally 
during the pending of the suit and upon granting of the decree. Custody 
of children and alimentary allowances are such matters. Either party may 


be asked by the court to pay allowance to the other and the minor 
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Rodier v. Rodier 1969 B.R. p. 966. 
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children of the home. In Quebec it has been held that arrears of 
alimony cannot be claimed unless it can be established that the party 


who has not paid has evaded payment by fraudulent means. 


55: 
Racine v. Boivin (1939) 44 R.L. n.s. 410. 
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CHAPTER X 
CONCLUSION 
[A] DIVORCE ACT (CANADA) 1968 — RESUME 


Marriage is traditionally recognized as the foundation of society. 
Through marriage two human beings find mutual support and comfort and 
are able to ensure for themselves a richer and fuller life. Ideally 
marriage should be based on love and affection, economic benefit and 
security, and should provide an environment in which future generations 
are born and reared. Society is vitally concerned in the preservation 
of marriage, for by fostering the institution of marriage it is 


preserving eee; 


Nevertheless, human beings are not creatures of perfection and it 
must be recognized that some marriages will not last for long. In 
almost all society, divorce has been recognized in some form. When a 
marriage fails no service is rendered to either society or the parties 
themselves by preserving the legal shell of relationship that no longer 
exists as a fact. Divorce therefore cannot be alienated from society. 


A good Divorce law should seek to achieve the following objectives: 


(1) to buttress, rather than to undermine 


Ri 
Proceedings of the special joint committee of the Senate and House of 
Commons on Divorce, No. 1, final report, 1967, (Queen's Printer) at 
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the stability of marriage and 


(2) when, regretably, a marriage has irretrievably 
broken down, to enable the empty legal shell 
to be destroyed with maximum fairness, and 
the minimum bitterness, distress and 


humiliation. 


The Divorce Act (Canada), 1968 endeavours to achieve these twin 
objectives. It seeks to buttress the stability of marriage by 
providing safeguards throughout the Act for reconciliations. The 
provisions for reconciliation are found primarily in Section 7, 8 and 
21, and may conveniently be divided into the duties of the lawyer and 


those of the courts. 


Section 7 of the Act makes it the duty of the lawyer to draw to 
the attention of his clients the reconciliation provisions of the 
Divorce Act, to inform them of marriage counselling facilities known 
to him and by section 7(c) to discuss with his clients the possibility 
of a reconciliation. Now, while Section 7 may be a laudable principle, 
it is submitted to be totally unrealistic. The lawyer is not a 
marriage counsellor; he does not have time to counsel; he probably in 
most cases would not take time if he had it: effective counselling 
requires the presence of both parties and this would raise ethical 
problems for the lawyer and in any event counselling at this stage is 


probably too late. 


Probably the most important power of the court in being able to 
maintain or buttress the institution of marriage is found in the provisions 


for Reconciliation. In this respect it appears as though the Canadian 
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Courts have been very liberal in applying the provisions of Section 8. 
The position in Canada is to afford the maximum opportunity to 
reconcile a marriage that appears to be in the potential stage of 
breaking down. The Divorce Act allows the parties to cohabit and take 
up what constitutes a normal marital relationship for a period of up to 
ninety days before the parties are said to have jeopardized or lost 
grounds for a pending divorce. There will be said to have been 


neither condonation, nor connivance in this respect. 


From the tenor of Section 8, it is quite apparent that the courts 
would be very reluctant to afford one party, the opportunity to use the 
reconciliation period as a means of obtaining grounds or fortifying 


grounds for subsequent proceedings. 


This provision is very stringent. This does not seem to have been 
the desire of the Joint Committee and what the requirements of Section 8 
have resulted mainly in brief dutiful remarks by the judges at the start 


of their judgment. Typical is the following statement in Bonin v. Bonin 


"Before proceeding with the matter, I 
directed inquiries to the petitioner in 
order to ascertain whether or not a 
possibility existed of her reconciliation 
with her husband, as is required of me by 
section 8 of the Divorce Act. The 
respondent was not present in Court. I 
was satisfied from her replies that there 
was no possibility of the spouses living 
together again as man and wife and, 
accordingly, I directed the case to proceed 
in the usual manner." 
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There have been attempts by judges to lighten the burden of 
section 8 Procedure, and in cases where one party refuses a 
reconciliation while the other wishes one, judges have held that there 
is nothing they can Te In some cases judges immediately find from the 
circumstances that reconciliation is colic in others, they are 
willing to apply the section in the spirit in which it was intended. 
ieeenes, have further pointed out that a nominee under Section a” will 
not be required to disclose any information that he has acquired 


during his appointment. 


The fact of marital breakdown is something which section 4(1) (e) 


cleary recognizes, but because of the interpretations put on these 


5 
Paskaewich, v<_ Paskiewich (1969) 2 D.L.R. (Gd) 622 (8.C.S<C.). 


6 
I SChuw 9 GeGe (C1970), 9-D.LaRan (od) 632 Ji ransvestisnl 
Flemming v. Flemming, (1968) 69 D.L.R. (2d) 710; Respondent 
untraceable, petitioner living with another woman by whom he had a 
child: 


7 


Cronkwright v. Cronkwright (1971) 14 D.L.R. 271 
Robson v. Robson (1969) 2 0.R. 857. 


21. (1) A person nominated by a court under this Act to endeavour 

to assist the parties to a marriage with a view to their possible 
reconciliation is not competent or compellable in any legal proceedings 
to disclose any admission or communication made to him in his capacity 
as the nominee of the court for that purpose. 

(2) Evidence of anything said or of any admission or communication 
made in the course of an endeavour to assist the parties to a marriage 
with a view to their possible reconciliation is not admissible in any 
legal proceedings. 
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sections, one finds that certain principles or faults have come to 
exercise too much weight in these matters. As has been suggested, the 
broad view of the three year period of living separate and apart should 
be adopted so as to avoid consideration as to fault. This means that 
the phrase ‘for any reason' should be given a broad and liberal 
application so as to include such things as mutual agreements to live 
apart or judicial separation or even situations where the parties have 


been drawn apart by certain uncontrollable forces. 


The attempt to apply the requirement of ‘intent’ to section 4(1) (e) (i) 
and (ii) has particularly caused a great deal of difficulty and often 
injustice on the part of the courts. It would seem much more reasonable 
to dispense with this requirement of fault particularly in circumstances 
where it is quite apparent that the parties have no intention whatsoever 


of cohabiting again. 


But often the courts refuse to recognize the realities of the 
situation that there is obviously no longer any intention or even 
possibility of taking up marital life again so requiring animus 
separendi and a definite life apart would not be just in that the 
other party may still have some feelings towards the other but only in 


the humanitarian hanes” The instances of insanity and the fact that 


Gladman v. Gladman (1969) 6 D.L.R. 350. 
Foes 1970) S00 .te) 22. 

Herman v. Herman (1969) 3 D.L.R. 551. 
Kallwies v. Kallwies (1970) 12 D.L.K. 206. 
Kennedy v. Kennedy (1969) 2 D.L.R. (3d) 405. 
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the other party is incurably insane should be enough to enable the 
petitioner to make use of the three years period. The courts ability 
to exercise its discretion in respect of connivance and condonation 
is a further indication that parliament has come to recognize that it 


would be fruitless to require the parties to continue cohabiting. 


It becomes necessary to mention the principle as laid down in 
LG : , ; ; 

Blunt v. Blunt which is extremely important in respect of the court 
particularly under Sec. 9. Such factors as the maintenance of 
children, the possible effect that a divorce would have on the 
respondent, the division of property, the chance of subseque nt marital 
happiness, any hope of reconciliation and subsequent cohabitation, are 
the considerations the court will look into in deciding whether or not 


to grant a divorce. 


Such is the position under the Canadian Divorce Act and the Hindu 
Marriage Act should strive to attain these objectives. Nevertheless 
there is undoubtedly room for improvement in the Canadian Divorce Act. 
As was mentioned, the fault principle could be abolished. It may 
become necessary to find a different way of arriving at a divorce in 
respect of the matrimonial offences and they may eventually become 
subservient to an overriding principle of marriage breakdown. Thus 
it has been suggested that the existing laws of divorce in Canada should 
be re-framed on the basis of the new principle which is already adopted 
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(1943) 2 All E.R. 1113; See also ‘Public Interest’ under Chapter VII. 
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by meteng i.e., ‘doctrine of breakdown of marriage". This can be 
achieved by requiring the court to determine in each case whether the 
marriage has broken down beyond hope of reconciliation. This approach 
may provide the basic remedy for divorce seekers in the future. If 
anything, it is quite ridiculous to attempt to maintain a union which 


no longer has any substance to it. 
[B] SUMMARY OF SUGGESTIONS 


The salient features of the suggestion that have been made in 


previous chapters are outlined here. 


(i) Marriage is frequently, although by no means invariably, preceded 
by a contract to marry or engagement or bethrothal as known in India. 
In the United States and England, an engagement to marry has no legal 
effect and claims for damages for breach of promises are abolished. 
Whatever may be the position in these countries, there may be still 
some people in Canada and India to whom such a right should be 
available and such persons should not be denied the right. It may 
therefore be advocated to support the continuation of such a right 

of action both in India and Canada. It is also submitted that an 
Indian woman should have a right to bring an action for seduction in 


her own right. 


(ii) It has also been pointed out that the Dowry Prohibition Act is 
a piece of ambitious social legislation of which India has yet to see 
the actual impact on society. It is submitted that the Act should be 
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Matrimonial Proceeding Act 1965 Section l. 
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more strict and the authorities should be on a constant lookout for 
punishing the offenders. By removing the practice of Dowry the 


position of women in India would be considerably enhanced in society. 


(iii) The question whether the existing 'Prohibited Degrees of 
Relationship' are adequate or whether they should be altered is partly 
biological and partly social and moral. The answer to this must depend 
upon public opinion. Would public opinion tolerate it or would it 
object to such unions? Does it wish to extend the prohibition to 

great uncles and great nieces and great nephews and great aunts? It 
has therefore been suggested that for India and Canada the prohibited 


degrees should be curtailed and reduced to a minimum. 


(iv) As regards the question of age for marriage with consent, it 
varies from 12 to 21 years within the provinces of Canada. The age of 
absolute capacity ranges from 18 years to 21 years. There are some 
indications that marriages of people under 21 years are less likely to 
be enduring than marriages of people over that age. Considering all 
the aspects it has been submitted that the present minimum age for the 
solemnization of marriage (with consent and without consent) is 


satisfactory and requires no immediate change. 


(v) The Hindu law of marriage unlike the Canadian law does not have 
any provisions as regards medical requirements of health prior to the 
marriage. It has been submitted that it is desirable to have such a 
provision in the Act to ensure health offsprings and a happy 


marriage. 


(vi) Another measure, namely, registration of marriage provided 


under the Hindu Marriage Act, 1955, which would have discouraged the 
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practice of child marriage in an indirect way, has not been fully 
implemented. Registration of marriages would obviously require the 
parties or their parents to furnish all the details, including the 

age of the parties to the concerned authority. Registration will also 
facilitate proof of marriages and moreover the state will have an exact 


statistic of how many marriages have taken place in a given year. 


(vii) The conclusion in the chapter of Annulment has been reached 

that the decree of nullity is much less important than a divorce decree 
and moreover the law regarding nullity is not wholly clear and is 
unsatisfactory. It is submitted that the decree of nullity should be 
abolished and instead, all the grounds of voidable marriage should be 
retained and new grounds may be added to it. Such new grounds are 
imprisonment, certain mental illnesses, concealment of his or her 


matrimonial status, habitual drinking and addiction to drugs. 


(viii) Divorce being a new remedy granted by the Hindu Marriage Act 
1955, in the absence of Indian decisions the principle of the law of 
divorce as understood in England may be applied; but the application 
must be consistent with Indian notions and ideas of the rights and 
duties of the spouses to one another and also, the parties being Hindus, 
with notions of Hindu Marriage Act being a sacrament and not a contract. 
It appears doubtful whether the provisions relating to nullity, 
dissolution of marriage and judicial separation could conform with the 
modern needs of society. Many grounds which could rightly have been 
and which are conceded in many countries as sufficient for divorce 
proceedings have been considered in the Act as giving cause for the 
proceedings for judicial separation only (e.g., Desertion or Cruelty). 


It may be suggested that the single act of adultery (which is now a 


82e | | Tay See 


. yLlv2 med dom ead ,ysw tostibak as nk ogekyanse bItds to s9kjoeaq 

sd3 otiupat ylevoivde biluow asgsizzsm lo noksjsxjJebget . »beamemelgqmt 

ads gntbulont ,elimteh sdi Lis dete? 03 sinersq 19d, to estixsq 
oale Iitw nolsettaiged” -yobrodsus hemteome> kewdle a3 asltix1eq enty te he 


Josxo nts s¥ed Lltw sjegse sit tevostom bos esgsizism to ioorg sinatra 


.1B9y mevtg s ot sonlq nedet eved segetrxzem yaem word to otjetisse 


bedve97 need aa toom~uanA to tsiqano ed? at nckeulonos siT (tty) 
ysiosbh ssrovib o sali Jassteqmt: aveol doum al ytiiiua to esiseb ed3 idad3 
at bes 1s9f> vilodw jon et yatilun. gatbasgsy wal ef s9voex0m bas 

ad bluoede yatilua lo se298b of3 asd3, betiimdue ei 31 .yr0dostelssenu 
od bluoie sgetxyamoeldsbrov lo ebavo1zg ofa Lis ,bastent bos bedetlods 
ove abnuetg war dou@ .35 of bebbs od yem abnuoxg wen bas bentsiez 

ter to etd Yo tnaemiseonoo ,aeesentit bagnse mistt99 , Insanosritqmt 


.@guxb o3 nottotbbs Ses gtttattbh Ieutidad , suisse Lataoms ssa 


15A 9yat7x6M wboti oft vd bocnerg yharon wom 5 gnied setovid (bitv) 

to wel ef? to Slylamitq sds andketosb aptbal to sonsade od3 nt .ceel 
noitsotiqqgs sda sud <betiags ad yom baeignd oi bootersbay es satovib 
bas adiigit sd? to esebt bas adotion aaibal dittw tnejetanoo sd jeum 
_aubotH gnted esistsq sft yoelse bas aed3oms smo 03 esavoge oft to estiub 
-tost3H02 & don bos sImemp7s6e8 6 gated 329A sgstrisM ubald to ieee ae 
.viillum o1 gatislet enotaivozq sd terljedw Iutiduob beret ai a1 

add djkw mrotaos biyos seliataqes brvigzheal, bes sgsittem to notsuloeetb 
nsad evar ylidgts bivop dotsiw yrgrtd eg ver wist208 to ehoad erasbom 


sovovlb tot Instortive as eat tengee yaem at bebsonos ois hes bos 


5 iawn 


od3 yo! seusa gaivig as 395A et mt bexeblencs assed eved eantbssooxq 


: ' . hast, _) Rede wi (ASYD 
.(yatieun) 70 nols1ae94 -¢*8-9) yino ere Istotbut of erie 
: (98 iT eree aD ; hei P : _* wey) Le “ lps OR 
s won et dotdw) yrediubs to tos psa on3 ‘dads | itonase ed yam at 


360" 


ground for judicial separation only) and desertion for 3 years should 
also be made as additional grounds for divorce. The Act should leave 
the choice between divorce and judicial separation to the individual 


who desires relief to decide which form of remedy he should seek. 


(ix) It has also been suggested that the concept of marriage breakdown 
should be introduced in India as it will not only help people whose 
spouses are unable to get a divorce because of the lack of evidence 

to prove the requisite ground of matrimonial fault, but would also 

put the Hindu Law of Divorce on the same footing as the Divorce Law of 


Canada. 


&) The decree of divorce under the Hindu law is granted in one stage 
i.e., decree absolute only. It is submitted that it should be in two 
stages namely decree nisi and decree absolute and the whole purpose 

of suggesting this is to give the parties an opportunity to reconcile 


with one another. 


(xi) The decrees of judicial separation are comparatively rare and 
they are sought mainly by petitioners with conscientious objection to 
divorce and by some wives who, while refusing to give their husbands 
their freedom, require the help of the court in connection with main- 
tenance and matters relating to children. It is submitted that the 
law should not be changed in this respect and that the remedy for 
judicial separation should be retained. It has also been suggested 
for India that a woman should be regarded as a feme sole and should 
be allowed to acquire a separate domicile from that of her husband as 


in Alberta while judicially separated. 
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(xii) It has been suggested that since the wife can now apply for 
maintenance on the ground of the husband's wilful neglect to provide 
reasonable maintenance for her or the children, there is no longer 

any justification for keeping the remedy of restitution of conjugal 
rights. Moreover there are no steps which the court can take to 
enforce its order that conjugal rights be rendered and the order is in 


fact rarely obeyed. 


(xiii) Condonation is an absolute bar under the Hindu Marriage Act 
and it has been suggested that it should be a discretionary bar as 
under the Divorce Act (Canada) 1968. It has also been suggested that 


the doctrine of revival should be abolished. 


(xiv) Connivance has not been defined under the Hindu Marriage Act. 

It has been pointed that it is unnecessary to attempt a definition of 
connivance as it has been a bar to divorce for many years and is made 
known to numerous decisions of the courts in England but should be made 


a discretionary bar. 


(xv) Collusion in India has not been defined under the Hindu 
Marriage Act. It has been suggested that a clause may be added in the 
Hindu Marriage Act containing a wide and comprehensive definition of 


collusion. 


(xvi) Last but not least, it must however be admitted that the present 
codification of the Act (Hindu Marriage Act 1955) constitutes a big 
step forward towards attainment of the Directive Principle recognized 
by the Indian constitution that the state shall endeavour to secure 

for its citizens a uniform civil code throughout the territory of 


India. A civil code, which will replace all the existing personal laws, 
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appears to be essential in the interest of the unification of the 


country, and building a single nation with one single set of laws to 


each and every person resident in rede 


12 
Similar conclusion has been given by Dr. Khetarpal in "Codification 


of Hindu Law'' in Family Law and Customary Law in Asia [Hague] 
(1968) 202 -4at 232. 
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APPENDIX I 
CONSTITUTIONAL CONUNDRUM 


It was pointed out in Chapter I that the British North America 
Act, 1867 provides for the division of the law making powers between the 
Federal Dominion Parliament and the legislatures of the Provinces. 
Section 91 of the Act is a general section which indicates the classes 
of subjects with reference to which the Dominion Parliament may enact 
laws applicable to the whole of Canada. The limits on the generality 
are contained in Section 92 which provides for those areas in which 
the provincial legislatures have exclusive law making pores Whilst 
this Section may have been inappropriate to social conditions prevailing 
over 100 years ago, today, these Sections, in view of the interpretations 
placed upon them are a source of social-legal problems. Some of these 
problems are caused by the sloth of the Dominion Parliament in enacting 
laws in areas in which it is clearly empowered to do so, others by the 
activity of the provincial legislatures which have enacted laws in areas 
which fall either within the sphere of activity of the Dominion or into 
a no-man's land between the Dominion and the Provinces. The purpose of 
this Appendix is to analyze the exact legislative powers of the Dominion 


and the Provinces since a mere outline has been mentioned in Chapter lI. 
[A] INTERPRETATIONS OF THE B.N.A. 1867 WITH REFERENCE TO FAMILY LAW 


These provisions of the B.N.A. Act have become a source of much 


1 
See the relevant provisions of Sec. 91 and 92 at Chap. I page 46. 
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difficulty in the development and interpretation of family law in 


Canada. 


The first problem is one of the extent of the Dominion Parliament's 
law making power under Section 91(26).7 Section 91 has been subject to 


varying interpretations. 


Some Constitutional lawyers” are of the view that neither the 
Dominion Parliament nor the Provincial Legislatures were given any 
authority or jurisdiction, exclusive or otherwise, over any field of 
law. The law making authority was not over the field (eg. field of 
family law) but over the matter arising in the shape of concrete 
legislation which "came within" the field (eg. marriage and divorce). 
This view gave a restrictive interpretation to the classes of subject 


listed in Section 91. 


; 4 : nee 
Other Constitutional lawyers take the view that the Dominion 
Parliament has comprehensive legislative powers over all matters, some 


of which types are enumerated in Section 91; and that this comprehensive 


.eeee-[26] Marriage and Divorce and any matter coming within 
any of the classes of subjects enumerated in this 
section shall not be deemed to come within the 
class of matters of a local or private nature 
comprised in the enumeration of the classes of 
subjects by this Act assigned exclusively to the 
legislature of the province. 


3 
See The O'Connor Report to the Senate of Canada on the B.N.A. Act, 
1939, Annex 1. pages 25-30. 
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See MacDonald: The Constitution in a Changing World: (1948) 26 Can. 
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legislative ambit is only restricted to the extent that Section 92 
gives the provincial legislatures certain specific areas of a local 
nature within which the provinces may legislate. This view is also 
supported by some Privy Conner? and Supreme Court of canes? judgments 


and opinions in references. 


Yet another constitutional view is that the list of topics 
contained in Section 92 is exclusive to the provinces and despite the 
general language of the subjects listed under Section 91 the Dominion 


: cl : . 
Parliament may not legislate with reference to these topics. 


Conversely, any legislation of a local nature pertaining to the 
eae : 8 

needs of the province may be enacted by the provincial legislatures, 
even if it appears to fall under a general subject matter listed under 


Section 91. 


A problem concerning general family law arises from interpretation 


5 


Marriage Legislation Reference (1912) A.C. 880 at 886. 
Citizens Insurance Co. v. Parsons [1881] 7 A.C. 96. 


Johannesson v. West St. Paul [1952] 2 S.C:R. 292 at 302, 
A JG2 Cotr Canada’ vil iC Pa Rieond Ch N. Ris Gi958)LS2 Gar 28 Seat) 299-304,. 


Citizens Insurance Co. v. Parsons (1881) 7 A.C. 96. 
Marriage Legislation Reference (1912) A.C. 880. 

Kerr v. Kerr and A.G. for Ontario (1934) S.C.R. 723; (1934) 
Deen. OOO. 
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of the ambit of the words ‘marriage and divorce' in Section 91(26). 
Supposing that these words include power to enact laws concerning 
nullity, judicial separation, restitution of conjugal rights, 
jactitation of marriage, ancillary orders such as maintenance, alimony 
and custody of children, can these words be interpreted even more 
broadly to include the whole field of "family law" viz. laws concerning 
adoption, legitimacy and legitimation, guardians and wards, neglected 
children, juveniles, maintenance and support of wives, parents and 


children, married women's property rights and dower Paehees 


Since provincial legislatures have made use of their power under 
Section 92(13) and (14) to enact provincial statutes dealing with such 
matters and since the Constitutional validity of such provincial 
legislation has been upheld by the courts it is doubtful whether today 


such a wide meaning would be given to Section 91. 


5 10 ‘ . 
The Supreme Court stated, in a Reference concerning Ontario 


provincial legislation on Adoption, etc. 


"The starting point for the consideration of the statutes referred 
to us is this: In point of substantive law it is not disputed that 
the matters which are subjects of this legislation are entirely within 


the control of the legislatures of the provinces." 


The Supreme Court, in this Reference, realised that there was a 


9 
See Master: "Canadian Family Law" unpublished Manitoba (1970-1971) 
ate 27), 


10 
(1938) S.C.R. 398. 
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possibility that such provincial legislation was unconstitutional in 
contravention of Section 91, but it deliberately refused to go into 
that question or even discuss it. In fact, it deliberately set the 


issue aside: 


"We are not concerned with any ancillary jurisdiction in respect 
of children which the Dominion may possess in virtue of the assignment 
to the Dominion Parliament by Section 91 of the subject 'Marriage and 
Divorce" whatever may be the extent of that jurisdiction, we are not 


concerned with it here, and I mention it only to put it aside." 


The position today is that the substance of the various provincial 
statutes concerning family law matters are considered to be not 


unconstitutional under Section 91 of the B.N.A. Act. 
[B] LEGISLATIVE JURISDICTION WITH REFERENCE TO MARRIAGE 


INTERPRETATION OF THE B.N.A. ACT 1867 SPECIFICALLY WITH REFERENCE 
TO "MARRIAGE AND DIVORCE" 


The next difficulty which arises from these differences in 
interpretation concerns the extent of the ambit of the term "Marriage 
and Divorce" in section 91 with reference to the provisions of 


Section 92. 


With reference to the word "divorce" it is now settled that the 
Dominion Parliament has exclusive jurisdiction to enact a law 
concerning divorce which includes not only conferring a power to grant 


a decree of Atrerees. by a court designated by the Dominion Parliament 


inl 
Divorce Act S.C. 1968, Ch. 24. 
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but also to provide for ancillary reliefs such as maintenance and 

12 he: 
custody orders. In the exercise of this power the Dominion 
Parliament also repealed other statutes concerning divorce which were 


applicable in various provinces. 


The ambit of the term "marriage'' is less clearly defined. 
Section 91 empowers the Dominion Parliament to enact laws concerning 
"marriage". Section 92 simultaneously provides that provincial 
legislatures have power to enact laws concerning the solemnization 
of a marriage within the province. The Privy Council interpreted these 
provisions in a manner whereby conflict would be avoided. In Citizens 


surance: CO Vie Parson it stated: 


'", . . it is obvious that in some teases where apparent conflict 


exists the legislature could not have intended that the powers 
exclusively assigned to the provincial legislature should be absorbed 
in those given to the Dominion Parliament. Take as one instance the 
subject "marriage and divorce" contained in the enumeration of subjects 
in Section 91. It is event that "solemnization of marriage" would 

come within this general description; yet 'solemnization of marriage 

in the province'' is enumerated among the classes of subjects in 


Section 92 and no one can doubt that notwithstanding the general 


Wy 
Whyte v. Whyte 1969 Man. R. page 
1969 D.L.R. 
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language of Section 91 that this subject is still within the 


exclusive authority of the legislatures of the provinces."' 


This view that the ambit of the power of the Dominion Parliament 
to enact laws concerning marriage was not all-pervasive, and was in 
fact restricted by Section 92 which excluded from its scope laws 
concerning solemnigation, was endorsed in another Privy Council Sih 


in a Reference concerning Marriage Legislation Bill. 


It is apparent therefore that exclusive power conferred on the 
legislatures of the provinces, to make laws relating to the 
solemnization of marriage in the province, operates by way of exception 
to the powers conferred on the Parliament of Canada as regards marriage; 
also, that the power so conferred on the provincial legislatures enables 
them ''to enact conditions as to solemnization which may affect the 
validity of the contractual The provincial legislatures could not 
legislate about matters concerning marriage other than solemnization 
of the marriage. Thus a provision concerning capacity or non-capacity 
through consanguinity was not within the power of the provincial 


Weotalamives.” 


14 
In re Marriage Legislation in Canada ("The Marriage Reference Case") 
GOR PAC 8580 +e/ Dele. 620. 
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[Cj] STATUS OR CAPACITY TO CONTRACT MARRIAGE 


Section 91(26) of the British North America Act provided generally 
that the area of law concerning marriage and divorce fell broadly within 
the ambit of the law making power of the Dominion Parliament. From 
this power were carved specific exceptions for the provinces: provincial 
legislatures under Section 92(12)(13) and (14) had power to legislate 
for the solemnization of marriage in the province, property and civil 
rights in the province, and the administration of justice in the 
province, including the Constitution, Maintenance and Organisation 
of Provincial Courts both of Civil and of Criminal Jurisdiction including 


procedure in civil matters in those courts. 


The Dominion Parliament has exclusive power to legislate upon 
matters relating to the status or capacity required to contract 
marriage. The Dominion Parliament could thus stipulate that the 
effect of non-compliance with these requirements would be to render the 
marriage a nullity. It could of course stipulate that non-compliance 
would have no effect upon the validity of the marriage, or it could 
provide some other consequence such as a fine levied on the parties 
instead of attacking the validity of the marriage. However, the 


Dominion Parliament has done none of these things. 


In the absence of such legislation on the part of the Dominion 
Parliament, it has already been stated that the law of England applies 
in Canada. The extent of application of the law of England in the 
various provinces is far from uniform. However, as of 1972, the 
position is fairly clear. The Courts in six provinces, British Columbia, 
Alberta, Saskatchewan, Manitoba, Nova Scotia and Ontario have 


jurisdiction to grant a nullity decree on the same basis as did the Court 
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for Divorce and Matrimonial Causes in England in 1870, under the 
Imperial Matrimonial Causes Act 1857. New Brunswick and Prince Edward 
Island have eighteenth or early nineteenth century colonial statutes 
conferring jurisdiction on the courts. The position in Newfoundland 


is uncertain. English law prior to 1833 is applicable. 


Although the courts of these provinces have jurisdiction to grant 
declarations and decrees of nullity the question of extent of 
jurisdiction and grounds of jurisdiction is not at all clear. 
Historically this uncertainty posed a serious social problem in Canada 


atter 1867. 


The questions arise: 
(1) Whether the courts in the province have jurisdiction to grant a 
decree or declaration of nullity; 
(2) on what grounds can such relief be given? i.e. what is the extent 
of jurisdiction over this cause of action? 
ily 


Alberta: In Board v. Board and the Attorney-General for Alberta, 


the leading case on the point whether the provincial courts in Alberta 


LT 
1919. A.C. 956. P.C. Other cases which indicate that the Alberta 


courts have jurisdiction to grant a nullity decree are: Henderson 
(orse Breen) v. Breen. 1923. 2 W.W.R. 480 Alberta C.A. 

Reid (orse Francis) v. Francis. 1929. 3 W.W.R. 102; 

Ross v. MacQueen 1948. 2 D.L.R. 536; Adelman v. Adelman. 1948 1 
WeWek.- LO07L Albertas) COX Vv. COX. 1916. 40 D.u.k. 295. tlobson Vv. 
Gray. 15958 15 DoLeR.. 2nd 404. 

Prior to 1919 the Alberta Court took the view it lacked jurisdiction 
to grant a nullity decree. 

BaeVantiss Lolo. saWeWeRe Llane 

See also R.S.A. 1955. Domestic Relations Act, Ch. 89, sec. 1/7. 
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have jurisdiction to grant a decree or declaration of nullity, the Privy 
Council was of the opinion that the provincial courts in Alberta had 

the same jurisdiction over Matrimonial Causes as the Court for Divorce 
and Matrimonial Causes in England under the Matrimonial Causes Act of 
1857. By virtue of Section 92 of the British North America Act, the 
provincial legislature had authority to create the Supreme Court for 
Alberta. In the exercise of this authority it conferred upon the 
Supreme Court (Section 9 of the Supreme Court Act 1907), all the 
jurisdiction of the Superior Courts in England and authority to exercise 
all the power and administer all the laws which the judges of the 
superior courts in England exercised as of 15th July 1870. Among the 
laws administered by and the powers exercised by these judges were 

those conferred by the Imperial Matrimonial Causes Act of 1857 and 

hence the Supreme Court for Alberta could also exercise these powers 

and administer these laws. In Board v. Boatd tHe issue related to the 
right to grant a divorce decree, but the opinion of the Privy Council 

is equally applicable to decrees and declarations of nullity, the 


issue of jurisdiction being analogous. 


Since the Alberta Court has jurisdiction to grant decrees of nullity 
on the basis provided in the Matrimonial Causes Act 1857, the next 
question is that of grounds for the decree. Here, the constitutional 
problem arises under the British North America Act. For those grounds 
of nullity which relate to the areas of marriage law which fall within 
the ambit of the Dominion Parliament's authority under Section 91(26), 
there is a lacuna in Canadian law, since the Dominion Parliament has not 


exercised its authority to enact much legislation concerning marriage. 


17A 
(1918) 41 °D-L.R. 286. 
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Hence, for grounds of nullity which relate to non-compliance with 

the requirements of capacity and essential validity, the provincial 
courts in Alberta are obliged to draw upon their authority under the 
Imperial Matrimonial Causes Act 1857 which refers back to the practice 
of the Ecclesiastical Courts in England. In other words, the type of 
relief (declaration or decree granted by the Ecclesiastical Courts), 
and the grounds upon which the Ecclesiastical Courts would have granted 
such relief insofar as these grounds pertain to capacity and essential 
validity of marriage, are applicable in the Alberta courts at present. 
On the other hand, the provincial legislature has authority to enact 
laws concerning formalities and to prescribe the effect of non-compliance 
with formalities. Hence the Alberta courts have jurisdiction to grant 
a nullity decree on the grounds of non-compliance with formalities 
only where the provincial Marriage Act provides such a ground, by 
stating that the effect of non-compliance with a particular provision 


of the Marriage Act is to render the marriage invalid. 


18 
In Attorney-General of Alberta and Neilson v. Underwood, a 


leading case from Alberta, the Supreme Court of Canada held that the 
provincial courts in Alberta had jurisdiction to grant a nullity decree 
in a case where the ground of nullity was within the bounds of the 
provincial legislature's power to enact laws concerning solemni zation of 


ibe) 
a marriage. In this case, the Alberta Solemnisation of Marriage Act 


18 
1934. - S.C. R; 635 at pages-639: - 40. 


19 
S.A. 1925, ch. 39 sec. 30. 
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provided that parental consent was required where the parties to the 
marriage were underage. The Supreme Court held that this provision 
was within the terms of reference of Section 92(12) of the British 
North America Act since it was one of the forms required to be 
complied with for the marriage ceremony and did not relate to capacity. 
Hence the province was within its authority in prescribing the effect 
of non-compliance with the provision; and the provincial courts had 
jurisdiction to give effect to provincial legislation by granting a 


decree of nullity. 


20 
In neither this case nor the case of Kerr v. Kerr. was the issue 


of the competency of the Dominion Parliament to legislate on matters 

of essential validity or capacity relevant. Since Dominion legislation 
did not affect this case, the Supreme Court declined to indicate whether 
the Courts in Alberta had jurisdiction to declare a marriage a nullity 


when the ground related to essential validity or capacity. 


It might be safely said that matters pertaining to the solemnisation 
of marriage within the province fall within the scope of provincial 
legislative authority. Such provincial legislation may be so worded as 
to affect the validity of marriage and may afford a ground for an action 
of annulment. The Supreme Court of Canada has accordingly upheld the 


constitutionality of Ontario and Alberta provincial legislation rendering 


20 
(2984) S.G.R. 72. 
Att. Gen. for Alta. and Neilson v. Underwood (1934) S.C.R. 635 
Kerr v. Kerr and Att. Gen. for Ontario (1934) S.C.R. 72 [holding 
Sectional / tand-o4eo0c- the Marriage ‘Act, R.S.0., 1927 Ch. 181 intra 
vires of the Ontario legislature]. 


ate . mY) ett 


ois 63 antobiq lait ssedw hextupsy aaw-ameaannu Laas saq ania, otavoae : 
note tvoxg atdd sels bled 3209 smoxque edt .eget9bov s19w ogsizzs0 
dettial oft Yo (SI)SC not2092 2o sone79399 Jo, amxes 943 nhdilw esw 
ed of bettupst euro sdt to smo esw 3k sonte JoA sotismA daaoK 
.viiosqs® of atefsa tom btb bus yromere> agsirism sd3 tot d3iw betiqmos . 
jogtte 4d4 gatdiioaerg nt yatrvediue eat atddtw asw somtvorg sid sone 
ber exes Latontvorq od3 bas ;notetvotg sft) d2tw sonsiiqmos-nom, 20 
s pitkinatg ve aéktsleigel Istomtvetq 03 dosite evig os nobsokbetavt 
.wttiivum Io esixo9b 


ousat sla asw mA. .V {792 to ses> sd? tom sess etvy tediton al 
at9dism no stelelgel of tnomelixad nolataol edi to yorsisqmos edz to 
notjalatast aotatmod soot? .3asvslet yilosqso to yiibiisv Istsnsees To 
<edtodw easotbat 03 bentizeb t1u09 semzqu? of? ,seB9 etdd JooTis gon bib 
yitifea s sgsizzsm s sislosb of molsatbettwf bad strediA at atu09 edt 


.vilosqes 10 yitbiisv [stameees ot betsisx bavozg eds asdw 


nottsetameloe sz of gaintesieq exsdiem taf? blee ylotsa ed idgim 31 
[atonivorg Yo sqose oft atdtiw [fst sontvorq off3 nidiiw egstizsem to 
as bobrow oe sd yam sottalaigel thiddieed dow .yittodjus sviisletgel F 
aottos ms tot baverg s bro¥is yem bas sgetrism to y3tbiisv edi toetis o3 
oft bledqu vigntbrosss esd sbated Yo Y1yoD smoxqué odT .3esmfuntte to 


anise bas x golteleigal Ilatomiverq sttsdiA bas ol1zs3n0 to y3tisnotsustianos 


t= a 


ive 


(ST .fl.D.8 (AECL) 


263 4.8.9.2 (AECL) boo 
gthbfod] S% .A.9.2 (Ace 
exsat (al .dd TSeL ,..0.2.8 


rok . StaiaM odd & bos VL motso92. | 
lendalateek abahaeades to esttv = 


S155 


the marriage of a minor voidable under certain conditions where parental 


consent has not been obtained. In Attorney-General for Alberta and 


Neilson v. Underwood, Rinfret, J., delivering the judgment of the court 
21 


Sakae 


"The whole question depends upon the distinction 
to be made between the formalities of the ceremony 
of marriage and the status or capacity required 
to contract marriage. Solemnization of marriage 
is not confined to the ceremony itself. It 
legitimately includes the various steps or 
preliminaries leading to it. The statute of 
Alberta, in its essence, deals with those steps or 
preliminaries in that province. It is only 
territorial. It applies only to marriages solemnized 
in Alberta and it prescribed the formalities by 
which the ceremony of marriage shall be celebrated 
in that province. It does not pretend to deprive 
minors domiciled in Alberta of the capacity to marry’ 
outside the province without the consent of their 
parents. Moreover, it requires that consent only 
under certain conditions and it is not directed 
to the question of personal status." 


With the exception of matters relating to the solemnization of 
marriage within the province, the Dominion Parliament has ostensibly 
an exclusive right to make or amend the law which determines the 
circumstances in which an action for annulment will lie. It would thus 
appear that a provincial legislature cannot abolish the right to sue 
for annulment on the ground of impotence nor enlarge the grounds of 
annulment except, as has been stated, where such enlargement relates 


to the formalities of the celebration of marriage. 


2a 
(1934) S.C.R. 631. 


22 
Despatie v. Tremblay (1921) Asc. 702. 
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[D] LEGISLATIVE JURISDICTION WITH REFERENCE TO DIVORCE, JUDICIAL 


SEPARATION AND RESTITUTION OF CONJUGAL RIGHTS 


Only the Dominion Parliament can legislate in relation to the 
substantive law of divorce. Exclusive jurisdiction over the subject 
was assigned to Parliament by the British North America Act, 1867, 
Sec. 91(26)--"Marriage and Divorce". Therefore, no provincial 
legislature or delegate thereof can enact a divorce law where 
the word "divorce" in Sec. 91 has not been judicially defined. Since, 
however, the B.N.A. Act of 1867 was passed by the Imperial Parliament 
after its enactment of the Divorce and Matrimonial Causes Act of 1857 
in which "divorce" means the dissolution of a marriage -- divorce 
a vinculo matrimonii -- it has been assumed, and the assumption must 
now be considered beyond question, that the word has at least the same 
meaning in the B.N.A. Act. It seems, however, that the contention is 
at least an arguable one especially since divorce is associated in 
Sec. 91(26) with the word "marriage", that "divorce" therein includes 


"Judicial separation", formerly known as divorce ‘a mensa et thoro'". 
Pp 9 ny ee Wistie, Sie Eee 


The question of interpretation of the ambit of this provision is 
whether this authority extends generally over the entire field of 
matrimonial legislation (including legislation for such relief as 
judicial separation) with the sole exception of the formalities 
concerning solemnization of a marriage in the province or whether it is 
strictly limited to legislation concerning the formation, annulment and 


dissolution of a marriage. 


The better view is in favour of the wider interpretation of 


Subsection 26. In his speech introducing the Divorce Bill into Parliament, 


_ a ‘ea 
» 


goni outwey to ETT 
ada of relia we eteatel. as: donnie ait wo a 
josidue od tavo mokdoibartwt svieutox8 .savovtb to wel evitasiadue 
~\08L ,39A BobvemA dd10K detsixd ods vs -eareayersiat es benglees aw 
istontveta on ,stotexsiT .“soTovkd brs sgnteran'--(08) 10 .982 

sisiw wal sorovib & j2sc9 ns5 rosxsit2 etagoteb +o sivisletgel 

,somk? .benmkieb yPfshoibyt sesd jom asd [@ .992 ak “soaovib" brow sd3 
toomsilrs? Isiteqml eds vd beeesq asw YO8l to JoA AMA8 asi .isvewor 
{28l to 390A @eans) IsimomizisM bus so1t0vid sf3 to Josmtosne est as3is 
sotovib ~- sgeivrem e to coliuforatb sd3 ensom “sotovib" doliw at 
seve aotdqmwees eft bos .bomyees nesd ead 3k +- binomtatam oluonty B 
suse siz tesel 3s end brow sd3 teddy ,notsesup baoysd cnsebbelittt sd wor 
et noktneitdes aft ted ,tevowor ,amese 3] © .39A ALM. sedi at gotnsom 
ni bejetoowas ef soxovib soate yIlatosqes smo sldsugrs os tesel Js 
asbulon! aleteds “sovovib" 2sd3 ,"sgsttrem” brow of dttw (0S)I[0 .992 


."oxo#s 36 seem s' soxovib es awond yizemro? ,"noliseisqes Latotbut” 


at noketvoxy aidi to ttdms sit 3o nolssiszqrsdal to nolaeeup fT 
to bleak? sttias ado sevo yileteneg ebastxe yiixedtus etdd tedsssdw 
en %eifex siove x0t moktsletgel gatbulont) sotislatgsl Ieinoniit3sa 
setatismro? edi lo aoliqeoxs sloe odo daw (motsaxsqse Lstokbut 
at tt 19ftedw ro sonivorg sfd ot sgsizzem 8 to soljestamelos gaintssa05 
bes tosminans ,gotssm102 od3 gninisom0o moljsiatgei o3 besimil y[jolize 
ae 8 to notsuteaet 


Yo sotsasenguasat sobiy ad Yo suows} a ak waiv sa220¢ st c¢ 
A, ae rh. 5 ; 
~iasmatizxed ogat ILtd sotovid eds gatovborsat fioesqe ota aI .a noktosedu2 


. » ; py : 
ne Sete ei 
LL wi Ab 


Stas 


The Honourable Mr. Trudeau indicates that there is some reason to 

suppose that the Dominion Parliament could have enacted a comprehensive 
Act dealing with both judicial separation and divorce, but that for 

the time being this was not done since it involved far too much 
negotiation with the provinces concerning existing provincial legislation 


23 


on judicial separation. 


"In trying to draft the present bill we met 
with two types of difficulties. The first 
- - . is related to the field of federal- 
provincial’ relations. %°." 


The Report of the Special Joint Committee on Divorce also 
recommended at page 35 that the Divorce Act contain a provision "granting 
to the courts of all provinces and to the Senate an uniform authority 


to decree Judicial Separation". 


The hitherto accepted view is in favour of the narrower interpre- 

p ; BS ; wou Lt 
tation of subsection 26. Case law and provincial statutes indicate 
that these reliefs are not considered to be within the ambit of the 
powers of the Dominion Parliament but within the ambit of the provincial 
legislatures' power to enact statutes concerning civil rights within 


the province. 


The Alberta legislature, acting apparently on the assumption that 


23 

Canadian Hansard: House of Commons Debates Dec. 4th, 1967 page 5014. 
24 

See O'Leary v. O'Leary. 1923. 1 W.W.R. 501 Alta. 
Ze 


See Domestic Relations Act R.S.A. 1955, ch. 89 
Queen's Bench Act R.S:S. 1953, Ch. 6/7, sec. 24. 
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the subject is a matter of civil rights in the province and not within 
the scope of the Dominion's powers over marriage and divorce, enacted 
in 1927 as part of a domestic relations Act provisions purporting to 
govern judicial separation. It is obvious that the validity of this 
legislation is doubtful: judicial separation clearly affects the 
rights and obligations resulting from the marriage status, and if it 

be remembered that judicial separations were formerly called divorce it 
is also arguable at least that they fall within the meaning of 'divorce' 


in Section 91°26)" 0f the BNA. narlae 


The restitution of conjugal rights, like separation, has been held 
not to be within the exclusive jurisdiction of Parliament over 
"marriage and divorce" but a matter concerning civil rights within the 
Provinces and the Alberta and Saskatchewan legislatures have 

, F , Aw oy : 
given effect to the view by enacting statutory provisions. It is 
arguable as in judicial separation that they fall within the meaning of 


"divorce' in section 91(26) of the B.N.A. Act. 


It is submitted that it is in the best interest of the people of 
Canada that the wider interpretation be effectively acted upon in 
matters of judicial separation and restitution of conjugal rights at 


i 


26 
Payne: "Power on Divorce" (Burroughs) 2nd ed. - 1964 at 223. 


27 
See 'Restitution of Conjugal Rights' under Chapter VIII. 
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such time as when an over-all revision of Canadian family law is under 
consideration by the Dominion Parliament in view of the fact that the 
state of the law is deplorable and uncertainty prevails in several 


provinces in Canada. Stuart J. observed in O'Leary's case: 


"Why could not our Legislature say in 

plain terms what facts will justify a 
decree for alimony or restitution of 
conjugal rights instead of sending the 
Court on such a tortuous journey to find 
out? No one appreciates more than I the 
inestimable debt all English-speaking 
countries owe to the law of England but 

now that we have a Parliament of our own 

it is a poor following of the proud example 
of England to falter and fail in the face 
of such a problem as this and instead of 
declaring the law in plain terms as she did 
with respect to divorce to say with lazy 
inertia, "Oh, follow the law of England 
whatever you may be able to discover it to 
be from time to time by a picking out of so 
much of it as is substantive law from a 
statute which was enacted for England only 
and which contains numberless provisions as 
to procedure, judges, officers, etc., etc." 


Later on in the same case Justice Stuart remarked; 


"Finally if a husband instead of the wife 
should happen to seek for restitution of 
conjugal rights we should have to travel a 
different road altogether for sec. 21 of 

The Judicature Act does not say anything about 
a husband's rights. We should have to travel, 
as we did in Board v. Board, supra, through 
The Alberta Act. 905 .ich 403 9 ctOethe -old 
Northwest Territories Act, R.S.C., 1886, ch. 530, 
back to 1870 and thence by that route to The 
Divorce and Matrimonial Causes Act again of 
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1857. And since Board v. Board this route 
as well as the route via The Judicature Act 
is also probably open to the wife." 


Finally Justice Stuart concluded: 


"But could anything be more complicated or 
indeed in some respects absurd than 
legislation left in this condition?" 


DIVORCE PROCEDURE 


Sec. a2 ¢L4) 7 of the B.N.A. Act gives the provinces authority 
over the "administration of justice in the province, including the 
constitution, maintenance and organization of provincial courts, both 
of civil and criminal jurisdiction, and including procedure in civil 


matters in those courts." 


The provincial courts and legislatures have 

therefore acted on the view that the procedure in divorce actions is, 

at least in the absence of dominion legislation, a matter within the 
a ; aK) ; ; 

competence of the provincial legislature. There is little doubt, 

however, but that procedural provisions could be included in a Dominion 


Divorce Act as necessarily incidental and ancillary to the main objects 


thereof. 


LEGISLATIVE JURISDICTION -— ALIMONY AND MAINTENANCE OF SPOUSES AND 
ANCILLARY ORDERS : 


Maintenance as a corollary remedy in divorce proceedings was 


29 
See Chapter One page 46. 


30 
Reference re Divorce Jurisdiction (1952) 2 D.L.R. 513. 
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introduced by the Divorce and Matrimonial Causes Act (England), 1857 
and 1866. Section 32 of the Divorce and Matrimonial Causes Act 
(England), 1857 empowered the court on any divorce decree to order the 
husband to secure to the wife such gross or annual sum of money for 
any term not exceeding her life as, having regard to her fortune, if 
any, to the ability of the husband and to the conduct of the parties, 
it should deem reasonable. Since this Section failed to provide 
relief in cases where the husband had no assets on which maintenance 
could be secured, the power to order unsecured maintenance was 


introduced by amending legislation in 1866" * 


In most Canadian provinces corollary relief in matrimonial 
causes has been regulated by provincial statutes or rules of court. 
In Alberta, the jurisdiction to award maintenance in divorce proceedings 
and other matrimonial causes, and the conditions of its exercise, have 


been defined in Part III of the Domestic Relations Ack.” 


In considering the respective powers of the Dominion and the 
provinces in relation to matters incidental to divorce, it has been stated 


that the aforementioned provincial statutes are intra vires because they 


jul 
Section 1 of the Divorce and Matrimonial Causes Act (England), 1966 
empowered the court on any decree of divorce to make an order on 
the husband for payment to the wife during their joint lives of a 
reasonable weekly or monthly sum for her support and maintenance. 
In the: proviso to this section, the court was empowered to 
discharge, suspend or vary any such order if the husband 
subsequently became unable to make the payments ordered. 


Biss 
Rro.es) 1970,.Chap. 213% 
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relate to matters of property and civil rights, which falJ within! the 


constitutional competence of the provincial legislatures under 


Section 91(13) vor the Bena. eee Thus. in. Lee v. re Harvey, 


Coe AS. stated: 


"In my opinion it cannot be successfully 
contended that 'alimony' comes within 

Ehe subject, of. ‘marriage’. ~1Tt is true 
that it presupposes a marriage. It cannot 
be said that it is essential to divorce 
for even in England while it is given as 
an incident to divorce it is given quite 
apart from divorce upon failure to observe 
an order for restitution of conjugal rights, 
It is, in my opinion, nothing more or less 
than a matter of civil rights arising out 
of a particular relationship and quite 
clearly therefore within the jurisdiction 
of a province if not included within the 
express words of 'marriage and divorce’ 
which for the reasons I have stated, in my 
opinion, is not the case." 


Similarly, in Langford v. Langford, Murphy J. stated: 


"Divorce is a matter of status which as such 

does not involve alimony at all. Maintenance 
or alimony is a matter of property and civil 

rights and so within the jurisdiction of 

the province."35 


It is to be observed, however, that the above decisions, which 


3 
Julien Payne: Corollary Financial Relief in Nullity and Divorce 
Proceedings" January 21, 1970 unpublished at p. 4. 
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34 
(1920) 3 W. Wom. 530% Io Alitas de R16 3 


eye 
(1936) 1 W.W.R. 174. 
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affirmed the legislative competence of the provinces to enact statutes 
regulating corollary relief in divorce proceedings, were reached at a 
time when the Dominion Parliament had not sought to occupy the field 

and they must now be reconsidered therefore in light of the corollary 


provisions of the Divorce Act (Canada), 1968. 


In the Report of The Special Joint Committee of The Senate and 
House of Commons on Divorce (Canada, 1967) it is asserted that the 
exclusive jurisdiction over "marriage and divorce" assigned to the 
Dominion Parliament by Section 91(26) of the B.N.A. Act extends to 


include jurisdiction over matters corollary to divorce: 


"Parliament has not in recent years dealt 
with matters ancillary to divorce. Hitherto, 
these matters have been dealt with by 

the provinces, if for no other reason than 
that Parliament has refrained from doing so. 
The Committee is of the opinion that the 
exclusive jurisdiction of Parliament over 
divorce includes legislative authority 

over matters ancillary to divorce. Divorces 
alter the legal status created by the 
marriage. Jurisdiction with regard to 
divorce thus includes the abolition of 

the rights and obligations created by the 
marriage and the restoration of certain 
pre-existing rights. Such rights can be 
terminated or restored in whole or in 

part, 


A husband has a duty to maintain his 
wife. That obligation normally ceases 
when the marriage is dissolved because the 
relationship between the parties no longer 
exists. As Parliament is competent to 
legislate to divorce, it may also define 
the extent to which a dissolution of marriage 
alters the rights and obligations inherent 
in marriage. Parliament can, therefore, 
provide for the continuation of the 
obligation of the husband to support the 
wife. 
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A similar argument can be advanced 
regarding the maintenance and custody of 
children. While a marriage exists both 
parents have joint custody of the children 
and the husband is under an obligation to 
provide for their maintenance and education. 
The termination of the marriage by a 
divorce interferes with these obligations 
and Parliament's jurisdiction, relative to 
divorce, necessarily includes authority to 
stipulate to what extent they shall be 
continued, altered or destroyed."36 


The assertion that the power to award maintenance is necessarily 
incidental to divorce and therefore within the jurisdictional competence 
37 


of the Dominion Parliament derives some support from dicta in English 


and Cacadian” cases. 


The power to award corollary relief in divorce proceedings would 


now appear to be exclusively regulated by the provisions of the 


36 


Report of the Special Joint Committee of The Senate and House of 
Commons on Divorce (Canada - 1967), at pp. 56-57. 


Jf 
See Hayman v. Hayman (1929) A.C. 601. 
"It is, in my opinion, associated with and inseparable 
from the power to grant this change of status that the 
courts have authority to decree maintenance for the wife." 


And Lord Hailsham said: 

"TI do [hold] that the power of the court to make 
provision for a wife on the dissolution of her marriage 
is a necessary incident of the power to decree such a 
dissolution, conferred not merely in the interests 
of the wife but of the public, and that the wife cannot 
by her own covenant preclude herself from invoking the 
jurisdiction of the court or preclude the court from 
the exercise of that jurisdiction." 


38 
Rex v. Vesey 12 M.P.R. 307, Baxter J. observed 
"Tt is true that the federal parliament might 
legislate so as to confer jurisdiction upon a 
provincial court in a matter of alimony." 
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Divorce Act (Canada), 1968. Sections 10 and Thee’ of the Divorce Act 


1968 authorize the courts to make orders concerning the payment of 
alimony by either spouse and payment of maintenance for the support of 
children. The Constitutional validity of those sections has been 
challenged. The thrust of the challenge is that the term "marriage 

and divorce" in Section 91(26) of the British North America Act should 
include only a divorce decree per se and not all matters incidental 
thereto, and that the provinces have exclusive jurisdiction to legislate 
for civil rights within the province under Section 92, so that any 
legislation concerning maintenance or custody enacted by the Dominion 
Parliament would violate the powers of the provinces. This challenge 


has been effectively dealt with in Whyte v. ere and Todd v. Tedaes 


=) 
See Chapter VIII. The difference between the terms "alimony" and 
"maintenance" is that alimony refers to payments made to a wife 
qua wife so long as she retains that status, whereas a maintenance 
payment may be made to any person and would include a woman who 
was formerly the payor's wife. Thus Section 10 uses the 
terminology of "alimony" for payments made to a wife pending a 
divorce whilst she still retains the status of wife, whereas 
Section 11 uses the terminology "maintenance payments”. 
Maintenance must be sought at the time of trial. If no maintenance 
order is made at this time, the petitioner cannot subsequently 
Seemat .useet Todd vl Todd .19705) » Se Dd Rap 92) (G6, )e o "She who 
seeks maintenance must speak at the trial or forever thereafter 
hold her peace". 


40 
1969 . S69 WOW Re! 536% Mans CA. 
Sealso Ritchie ve-Ritchieyl970 28 Ds lekee Srd.y 6/6,,B GCG, 


4l 
1969. 68 W.W.R. 315 B.C.S.C. See Also Niccolls v. Niccolls and 
Buckly, 1969 68 W.W.R. 307, B.C.S.C. See also Jordan, "The 
Federal Divorce Act 1968 and the Constitution" 1968. 14 McGill 
Law Journal 209. 
Report of the Special Joint Committee on Divorce pages 27-29 and 
56-60. 
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where the Court of Appeal in Manitoba and the Supreme Court of British 
Columbia both stated that Sections 10 and 11 of the Divorce Act were 
intra vires of Section 91(26) of the British North America Act 1867 


and were constitutionally valid. 


In view of the judicials opinions concerning the respective 
powers of the Dominion and the provinces it may be reasonable to 
conclude that, whereas the aforementioned provincial statutes were 
intra vires in the absence of any conflicting federal legislation 
relating to corollary relief in divorce proceedings, the corollary 
provisions of the Divorce Act (Canada), 1968 now supersede any provisions 
of the provincial statutes which are inconsistent epeveeten Lt 
should be noted, however, that the corollary provisions of the 
aforementioned federal statute are confined to maintenance and custody 
in divorce proceedings and accordingly corollary powers relating to 
settlementson divorce remain subject to provincial control, as do also 
all corollary powers exercisable in matrimonial causes other than 


divorce. 


42 


Attorney General of British Columbia v. Smith; (1967) 65a). Lak. 
(Za)? 82% 


43 
See Payne: supra note at p. 6; See also The Report of the Special 
Joint Committee of the Senate and House of Commons on Divorce 
(Canada - 1967) at p. 59. Wherein it is suggested that the 
Dominion Parliament may lack jurisdiction to enact legislation 
relating to the disposition of property in divorce proceedings. 
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[E] CONCLUSION 


As a result of the above discussion it may be concluded that 
under the present division of powers, it appears the the Dominion 


Parliament has power under Section 91 to enact laws concerning: 


1. Marriage: Exclusive power is conferred on the legislature of 
the provinces to have laws relating to-the solemnization of marriage 
in the province operate by way of exception to the powers conferred 
on the Parliament of Canada. The power so conferred on the 
provincial legislature enables them to enact conditions as to 


solemnization which may affect the validity of a contract. 
2. Divorce. 


3. Nullity: The Dominion Parliament has exclusive powers to 
legislate upon matters relating to the status or capacity required 
to contract marriage. Dominion Parliament stipulates that the effect 


of non-compliance would be to render the marriage a nullity. 


With the exception of matters relating to the solemnization of 
marriage within the Province, the Dominion Parliament has ostensibly 
an exclusive right to make or amend the law which determines the 
circumstances in which an action for annulment will lie. It would 
thus appear that a provincial legislature cannot abolish the right to 
sue for annulment on the ground of impotence nor enlarge the grounds 
of annulment except, as has been stated, where such enlargement relates 


to the formalities of the celebration of marriage. 


4, Judicial Separation was formerly called divorce and it is at 
least arguable that they fall within the meaning of divorce in 


Sec. 91(26) (Marriage and Divorce of the B.N.A. Act). So far this 
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section has been narrowly interpreted. Case law and provincial 
statutes indicate that mere reliefs are not to be considered to be 
within the ambit of the powers of the dominion parliament but within 
the ambit of provincial legislative powers to enact statutes 


concerning civil rights within the province. 


It is submitted that the powers of the Dominion Parliament extend 
generally over the entire field of matrimonial legislations 
[including legislation for such reliefs as judicial separation and 
restitution of conjugal rights] with the sole exception of the 


eke : Benn ; A . 
formalities concerning solemnisation of the marriage in the province. 


are The Dominion Parliament has power to make laws concerning 
alimony maintenance and custody of children insofar as they arise in 
conjunction with divorce, nullity, judicial separation or restitution 
of conjugal rights. In most Canadian Provinces corollary reliefs in 
matrimonial causes has been regulated by provisional statutes on 
rules of court. The provincial statutes are intra vires in the 
absence of any conflicting federal legislation over same matters. 
Corollary Provisions of the Divorce Act (Canada) 1968, now 

supersedes any provisions of the provincial statutes which are 


inconsistent therewith. 


Gr The provincial legislatures have law making powers concerning 
all other aspects of family law [e.g. settlements of property on 
divorce] not specifically provided for by the Dominion Parliament, 


insofar as such aspects are of concern to the province. 
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Anuloma 


Apastamba 


Ardhangini 
Aurasa 
Bandu 
Brahmans 


Coparcenary 


Dasiputra 
Devdasi 


Dharma 


Dharmasastra 


Dowry 


Gotra 
Joint Hindu 
Family 


Kanyadan 


Karta 


Kaseph Kiddushim 


Katuba 


Kutumba 


389 
APPENDIX II 
GLOSSARY 
Union in which the male is of a higher caste 


A great Hindu sage and a writer of an important smriti 
that bears his name 


A woman is half her husband and completes him 
Legitimate son of the body 


Cognate 


A higher caste among Hindus 


A narrower body than the joint family. It includes 
only those persons who acquire by birth an interest in 
the joint or coparcenary property. 

Son of a kept concubine 

Female attendant of an idol 

Righteousness, law, duty, merit (of an individual) 
Science of Dharma, jurisprudence; they are generally 
works written in verse or prose or mixed prose and 
verses 

Any property or valuable security given or agreed to be 


given between the parties to the marriage, or by any 
person to any person at, before or after the marriage 


Agnatic lineage 
A Joint Hindu Family consists of all persons lineally 
descended from a common ancestor, and includes their 


wives and unmarried daughters 


A ceremony of giving the bride to the bridegroom at the 
time of marriage 


Manager 
A betrothal ceremony among the Jewish community in India 


A written contract between the parties essential to the 
validity of the Jewish marriage 


Family 
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Manu 


Nagnika 
Nibandha 
Nirakarana 
Pandits 


Panigrahana 


Pinda 
Pratiloma 
Pujari 
Sagotra 


Samskara 


Sapinda 


Saptapadi 


Sati 


‘Slowerulieat 
Shulka 


Sukeal feat 


Talak 


Varadakshina 


Vedas 


Yajnavalkya 
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The composer of the code of Manu or Laws of Manu or 
Manu Smriti. His works have always been treated by 
Hindu sages and commentators, from the earliest times, 
as being of paramount authority. 
A girl of tender years who is unmindful of her nudity 
Digest 
Expulsion 


Individuals who are learned in Dharmasastra 


A ceremony in which the bridegroom holds the bride's 
hand and goes around the sacred fire 


Rice-bowl 

Union in which the female is of higher caste 
Priest 

Members of the same gotra 


Sacrament. A set of ceremonies performed to accomplish 
marriage 


Agnatic or Cognate who share in the same rice-bowl. 


A ceremony in which the bride and the bridegroom take 
seven steps around the sacred fire 


An ancient custom of burning the widow alive on her 
husband's funeral pyre. 


See Vedas 
Price 


Text embodying traditional (legal) learning; the body 
of the recorded or remembered law 


Divorce 


Any property or valuable security given or received in 
contemplation of marriage 


The general name of the chief scriptural authorities of 
the Hindus; it is properly applied to the four canoni- 
cal works entitled severally the Rigveda, Yajurveda, 


Samaveda and Atharvaveda 


A great Hindu sage and a writer of an important smriti 
that bears his name 
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